
 

SPECIAL REPORT 

PROTECTION ACTIONS IN ECUADOR 

DO THEY GUARANTEE THE STATE’S OR THE CITIZENS RIGHTS? 

“When a State sues its citizens there is inequality and a legal aberration, since the 
State is not subject of rights”.With this comment, the president of the Bar Association 
of Pichincha, José Alomía, described the ruling issued by the 21st Judge of the  Civil 
Court of Pichincha, who on 12 November, accepted an injunction filed by the 
national secretary of the Public Administration (on behalf of the Executive), against 
the newspaper La Hora and stated that this outlet has violated, to the detriment of 
the national government and the executive branch, their "constitutional rights to 
truthful information and the right to rectification". 

The lawyer explained that citizens are subjects of rights against the abuse of State 
bodies, but the opposite is not true, so that the State should not have sued a citizen - 
in this case a media outlet - that was forced to rectify information, published weeks 
earlier, and obtained from a report issued by the NGO ParticipaciónCiudadana, 
about the official expenditure on advertising. 

In this regard, Juan Francisco Guerrero - professor of constitutional law at the 
Catholic University of Quito and AndeanSimón Bolívar – commented that a 
protective action is a judicial guarantee intended to redress the violation of the 
fundamental rights of people.However, when the State files a protective action we 
are before a contradiction in terms."If there is a violation of these rights it means that 
the institutionality created by the State is not working properly because the violation 
of them is being allowed within the system”. 

For Guerrero "it is curious that the State should file a protective action against an 
individual when it is a passive subject of rights and, by definition, is obliged to 
respect them."On this point, the jurist questions the impartiality a judge could have 
when solving a case such as the one involving the newspaper La Hora when he 
himself is part of a State body. 

In regard to protective actions, the Andean University Simón Bolívar asserted - in its 
Report on Human Rights 2011, Ecuador - that in that year, "the right to justice faced 
obstacles caused by the climate of tension and political pressure." 

The report mentions that "in matters of constitutional guarantees there continue to be 
limits to consolidate the right to an effective and efficient remedy for the restitution 
and reparation of rights" and affirms that of the 2,204 constitutional processes filed in 
the province of Pichincha, 90% were Protective Actions and Habeas Corpus.Italso 
indicates that 9 out of 10 Protective Actions were rejected, while 8 out of 10 Habeas 
Corpus were accepted. 



 

According to Alomía, this may be an underestimate, as he believes that more and 

more protective actions are being rejected when they involve cases of citizens suing 

any of the State bodies.The reason given by this jurist is the fear judges have of 

being penalized if they rule against the State."We have no rights or constitutional 

guarantees, no individual or legal person can file a suit before the constitutional 

judge if their rights have been violated because the judges are simply afraid of being 

punished", he pointed out. 

His assertion is supported by a memo sent by the then coordinator of Disciplinary 

Control of the Judicial Council, Diego Zambrano, who warned the judges about 

sanctions. 

Document, No 1605-CJT-IEM-S-2012, dated July 9, 2012, informs that "it has been 

repeatedly necessary to apply sanctions against those judges who ruled favorably in 

cases of protective actions of administrative acts, where the complaints involved 

aspects of mere legality that could be challenged in the courts, in accordance with 

the provisions of Article42 of the Organic Law of Judicial Guarantees; so that they 

incurred in the offense contemplated in item 7 of Article9 of the Organic Code of the 

Judiciary, by misapplying explicit legal provisions". 

This disposition was informed to the judges of the District of Pichincha through 

circular No 1605-DPP-CJT-IEM-S-212, signed by the provincial director of the 

Transitional Judicial Council of Pichincha (CJT), Ivan Escandón, on 11 July this year. 

Alomía believes these memos "are not just a threat against the judges who grant 

Protective Actions, but also evidence of clear interference of the Judiciary Council in 

judicial decisions, which is prohibited in both the Constitution and the Organic Code 

of the Judiciary, and can be punished as a breach of duty. 

In Articles 168.1 of the Constitution of the Republic of Ecuador and Article 8 of the 

Organic Code of the Judiciary, the full independence of the judiciary’s different 

bodies is established with respect to other bodies, agencies or branches of 

government. 

The Pichincha Bar Association made a public invitation to Paulo Rodríguez, head of 
the CJT, so the institution would provide an explanation of the contents of these 
documents to the professionals of the legal community. It also sent letters to the 
Council of the Judiciary and to BaltazarGarzón, coordinator of the international 
control body for the justice reform process.It received no reply. 

"We have received no reply to the letters we sent, but the authorities fully 
downplayedthe issue in a commission in which we participated with them saying it 
had all been an outburst of the disciplinary control coordinator", saidAlomía. 



 

Fundamedios also sent a request for information to the president of the CJT asking 
him to express his views on the issue.Wehave still received no reply. 

For the president of the lawyers’ association, what is most concerning, beyond the 

silence of this government agency, is that "what the memos said is being carried 

out”. 

According to Guerrero, the document in question has no legal validity because its 

execution would imply a violation of the constitutional principle of the internal 

independence of the judiciary. 

Cases of dismissed judges 

In Machala, the Plenary of the Judiciary Council decided, last July, to sanctionthe 
following judges by dismissing them:Juan AlcívarSarango, ÁngelMorocho Ávila, José 
Sánchez Guillén, Fourth Civil Judge of El Oro and provisional judges of the Civil 
Division of the Provincial Court of Justice of El Oro, respectively.The 
motive:accepting a protective action filed by the transport cooperative TAC for the 
concession of new routes and frequencies. 

The disciplinary file MOT-473-UCD-012-LL specifies that the judges failed to comply 
with Article42 of the Organic Law of Judicial Guarantees, incurring in the inexcusable 
error specified in Article 109, item 7 of the Organic Code of the Judiciary. 

This is apparently the same article quoted in the memorandum signed by Zambrano, 
although it appears as Article 9 in that document, not as Article109, quoted in the 
judges’ dismissal.However, Article9 has no item 7 and only refers to the principle of 
impartiality, which could indicate an error was made when drafting the memo. 

On 6 November, the newspaper La Hora also revealed other cases of judges who 
were dismissed.According to this paper, the judges of the First Division of Criminal 
Guarantees of the Provincial Court of Pichincha accepted a special appeal for 
protection filed by 15 employees of the Central University of Ecuador who were 
requesting the recognition of salaries they had stopped receiving. 
 
As a result, judgesPatricio ArízagaGudiño, Jorge Villarroel Merino and Jorge Cadena 
Chávez were dismissed by the Transitional Judicial Council citing "inexcusable 
negligence or error."The entity argued in its resolution for dismissal that the 
University employees’ lawsuit should have been resolved through ordinary legal 
mechanisms.This dismissal also extended to the eighth judge of Childhood and 
Adolescence, Elena Ortega Rojas, who rejected the university workers’ protective 
action in the first instance. 
 
In regard to the argument presented by the CJT, Guerrero declared that, just as he 

had stated in his report for the Andean University, "there is evidence of a judicial 

policy based on rejecting protective actions stating they should go to the civil courts." 



 

For Guerrero, the fact of invoking Article42 of the Organic Law of Judicial 

Guarantees, which states that protective actions are not appropriate when "the 

administrative act may be challenged in the courts", goes against not only Articles 75 

and 76 of the Constitution, concerned with effective protection and due process, but 

also against the Inter-American Convention on Human Rights, which requires States 

to have an expeditious and effective resource to remedy the violation of rights."This 

is precisely what the Protective Action is.By denying this appeal, the American 

Convention is breached”, concluded the jurist. 

"LEGAL ISSUES RELATED TO THE PROTECTIVE ACTION AGAINST THE NEWSPAPER"LA 

HORA" 

 

I. INADMISSIBILITY IN REGARD TO FORM 

Whether or not to admit a protective action (formerly known as “amparo”) has been 

widely developed by the Ecuadorian constitutional jurisprudence.Both the no longer 

existing Constitutional Tribunal and the previous Constitutional Tribunal for the 

Transition Period were clear in upholding the inadmissibility of an action that did not 

specifically meet the requirements outlined in the relevant constitutional law.In this 

case, the Organic Law of Constitutional Guarantees and Constitutional Control is 

clear when it establishes five requirements that should be met before a protective 

action can be admitted for processing, namely: 

 

Art.9. - Right of action. - The actions to enforce the judicial guarantees 
provided by the Constitution and this law may be exercised: 
a) By any person, community, people, nationality or collective who see 
that one or more of their constitutional rights are being violated or 
threatened, acting by themselves or through a representative or 
attorney in fact, and, b) By the Ombudsman. 
 
Art.40. - Requirements. - The protective action may be filed where the 
following requirements concur: 1. Violation of a constitutional right; 
2. Action or omission of a public authority or an individual in 
accordance with the following article; 
 
Art.41. - Admissibility and passive standing. - The protective action is 
admitted against: 
1. Any act or omission by a public non-judicial authority that violates or 
has violated rights; that impairs, diminishes or abolishes their benefit or 
exercise. 



 

2. Any public policy, whether national or local, that involves the 
deprivation of the benefit or exercise of rights and guarantees.  
3. Any act or omission by natural or legal persons of the private sector 
that violates rights and guarantees. 
4. Any act or omission by natural or legal persons, in case of at least 
one of the following circumstances:a) they provide inadequate public or 
public interest services; 

 

 

In this sense, the admissibility of the protective action implies the existence of a 

violation of a fundamental right established both in the Constitution of Ecuador and 

international human rights agreements. 

As their name implies, fundamental human rights are strictly owned by people 

(humans) or collectives (groups of humans).As the Inter-American Court of Human 

Rights has contended, such rights exist as a counterweight against possible acts of 

arbitrariness by the public power of the State, and it is on the latter that the 

obligations to respect and guarantee them fall. 

 

Therefore, the nature itself of the fundamental rights guarded by a protective action 

prevents the State, its bodies or agents from being holders of said rights.As the 

Executive Branch is part of the State, it does not possess the quality of individual or 

group of people. Therefore, the rights established by Article 66. 7 on the right to 

rectification and reply cannot be afforded to it. 

Just reading the text of Article 66 of the Constitution is enough to understand 

everything that was previously stated, as it establishes a list of the State's obligations 

towards those bound to its jurisdiction.It would be contradictory to force the State to 

provide, for example, basic services for itself, or to protect the reproductive or sexual 

rights of state entities.Therefore, Article 66.7 cannot be read or understood outside 

this context.Its content and scope applies exclusively to guarantee that individuals or 

groups of people can exercise the right to rectification or reply before information 

disclosed by the media, when this is inaccurate or not supported by evidence.The 

strict formulation of these articles even excludes legal persons, deprived of their 

spectrum of protection, so a public entity could hardly attribute itself ownership or 

claim protection based on them. 

Moreover, the admissibility of the protective action also depends on passive 

standing, i.e., that the defendant in these cases can actually be so according to the 

law.Although the Law of Constitutional Guarantees and Constitutional Control allow 



 

in certain cases the interposition of protective actions against individuals, this is only 

possible when they provide a public or "public interest" service.This last phrase is 

susceptible of multiple interpretations; however, it is clear that the article refers to 

events that may affect or infringe a fundamental right, applied to the way in which 

certain individuals provide the public with given products or services.In this respect, 

the right to freedom of expression exercised through the private media is not a 

service, nor is it intended to meet basic needs or otherwise.The job of the press is to 

inform and present opinions of course, but this cannot be mistaken as a provision of 

services to any person or group.To believe this would be to affirm that freedom of 

expression is not a fundamental right of every human being, but a concession 

granted at the discretion of the media to individuals, a good that can be appropriated 

by private and State entities to distribute as they see fit.As the Inter-American Court 

has noted, both the media and journalists get paid to exercise the right to free 

expression, so the significance of their functions exceeds the scope of a mere 

provision of services. 

In this regard, it is pertinent to mention that the wording of Article 41.2.a of the Law 

of Constitutional Guarantees and Constitutional Control is of such range, that it 

would allow private entities to be subject of protective actions in an infinite number of 

situations.For example, the purchase and sale of drugs by private pharmacy chains 

could, under this figure, be a public interest matter and, therefore, subject to a 

protective action.The same could apply to supermarket chains regarding the sale of 

food and basic necessities, or bookstores in terms of the marketing of texts.If we 

bear in mind that the primary purpose of a protective action is to create a 

disincentive to potential acts of arbitrariness by the public power, its application to 

these types of situations would necessarily imply a distortion of it and open the door 

to the abuse of constitutional resources for the resolution of social conflicts that can 

be solved by other means (for example, by applying regulations for consumer 

protection, antitrust laws, etc.).This court decision, which has granted the State the 

power to apply a protective action to defend its own interests to the detriment of 

individuals, has turned the situation into even a more serious matter.It is not absurd, 

therefore, to suppose that by this jurisprudential precedent a door has been opened 

for the abuse of constitutional proceedings whose ultimate end is the judicial 

guarantees for the protection of human rights.Regardless of whether it is legitimate 

for the protective action to serve to deter possible human rights violations committed 

by individuals in certain cases, this cannot be understood as a carte blanche to 

suppress any act by any individual. 

In regard to all of the above, the action filed against the newspaper La Hora should 

be dismissed because there was no violation of a fundamental right, even if we 

accepted the idea that the State could be entitled to those rights.The article 



 

published by this outlet gathered information provided by 

CorporaciónParticipaciónCiudadana, and intended to present the data this 

organization manages in matters of official advertising in Ecuador.Therefore, the 

content of the article was neither inaccurate nor false, as it reproduced information 

that had already been made known to the public through a report issued by that 

organization. 

 

II.VIOLATION OF THE RIGHT TO FREEDOM OF PRESS AND 

EXPRESSION 

The penalty imposed as further liability to the newspaper La Hora was a violation of 

the right to free expression.As established by the Inter-American jurisprudence in 

human rights, any restriction on this right must be carried out in compliance with a 

three-part test in which the following must be met:legality, proportionality and 

necessity. 

The requirement of legality implies that the restriction is authorized by legislation 

enacted prior to the commission of the punishable act and drafted clearly enough to 

avoid ambiguity and the arbitrary application of sanctions.In the case at hand, the 

constitutional rules that establish the protective action do not contain provisions that 

authorize State bodies to file these actions against individuals because of the 

dissemination of public interest information.The misapplication of the constitutional 

procedural rule is a violation of the requirement of legality that the restriction of the 

measure is subject to. Also, the excessive ambiguity of the constitutional rule in 

regard to the passive standing of private legal persons who provide "public interest 

services" allowed the unlawful restriction of the newspaper La Hora, even though the 

publication was specially protected by the right to freedom of expression. 

The requirement of necessity refers to the measure’s relevance in the context of the 

plural and transparent debate that should exist in a democratic society.This implies 

that any measure that attempts against the possibility of openly and freely discussing 

matters of public interest is unnecessary in a democratic State of law, and as a 

consequence constitutes a violation of the right to free expression.The article 

published on 10 October in the newspaper La Hora included information about the 

way in which the State’s budget is managed in matters of advertising, information 

that must be known and openly discussed by the press and society as a 

whole.Therefore, any restrictions on this kind of information is illegitimate and a 

threat to the right to free expression. 

Finally, the requirement of proportionality entails that any measures imposed as 

further liability should be the least restrictive needed to achieve the desired end, with 



 

the aim of minimally restricting the flow of ideas.Should a private or public body 

believe that the information published by an outlet was inaccurate or false, they 

should only have to exercise their right of reply directly in the same outlet.In the case 

at hand, the use of the judicial apparatus was excessive when less severe means 

existed to resolve the conflict among those involved. 

III.CENSORSHIP FOR FUTURE PUBLICATIONS 

The judgment of 12 November 2012 stated that "the guarantee of non-repetition of 
the information published by Editorial Minotauro SA or the newspaper La Hora, or 
produced by third parties that violate the constitutional principle laid down by 
Article66 item 7, as well as the right specified by Article18 item 1 ibidem, is 
declared”.This provision is contrary to the effective exercise of the right to free 
expression, as it imposes a general ban on publishing information whose content is 
(as in the articles object of the action) matters of public interest.This is a form of 
censorship that is specifically prohibited by the Constitution and international 
agreements signed by the State, which generally provide that all kinds of information 
should be allowed to circulate, except in cases in which it may attempt against the 
rights of children and adolescents.For all other cases, the only permissible restriction 
is the imposition of subsequent liability, under the conditions indicated in the 
preceding paragraphs. 
 
Moreover, the ambiguity and breadth of this provision could prevent, in practice, the 
circulation of all kinds of information, opinions, reports or reproductions, as it does 
not set clear boundaries in regard to what kind of information would violate the rights 
established by Articles 18 and 66.7 of the Ecuadorian Constitution.This restriction is 
excessive in a country that operates under the rule of law, in which it is necessary for 
the press to report on all matters related to the way in which the government handles 
public funds.This is closely related to compliance with the law in matters of public 
procurement and the equal exercise of the right to free expression, which can be 
indirectly curtailed through the arbitrary and discriminatory placement of official 
advertising. 
 

IV.THE STATE AS HOLDER OF FUNDAMENTAL RIGHTS  
 

 
The injunction filed by the Secretariat of the Public Administration, identified "the 

public legal person of the national government, particularly the executive branch," as 

the holder of the right of action. The newspaper La Horawas accused of violating its 

right to rectification and reply, as established by Article 66.7 of the Political 

Constitution of the Republic.Meanwhile, the Twenty First Civil and Commercial Court 

of Pichincha, with a handle in the City of Quito, accepted these criteria by processing 

the action and subsequently ruling in favor of a state entity.The first instance court 

reiterated throughout the sentence that violations had been allegedly perpetrated by 



 

the newspaper against the "Public Administration, the Executive branch and the 

National Government", and suggested that the newspaper had the obligation "to 

guarantee the State's rights" (though neither international nor constitutional human 

rights legislation have established that obligation). 

The conclusions of the Twenty First Civil Judge of Pichincha regarding this issue 

transcended this specific case and set a precedent that endangers the effectiveness 

of the fundamental rights to which every human being is entitled.The international 

doctrine and jurisprudence on human rights have both recognized the great 

achievement for mankind entailed in the recognition of guarantees inherent to human 

beings which, by virtue of their nature, cannot be contravened or undermined, except 

in specific cases and through specific procedures.The States’ recognition and the 

adoption of concrete obligations to respect and guarantee these rights aim to prevent 

them from making arbitrary decisions about the life, liberty, personal integrity and 

other rights of those subject to their jurisdiction.In this sense, human rights are 

established as the citizens’ first and best defense mechanism against possible 

abuses by public institutions or State agents. 

International courts that specialize on this issue have reiterated that human rights 

are a mechanism to curb the power of the State and its potential arbitrary acts, and 

have recognized that the State itself is the guarantor that these rights are exercised 

in practice.Starting with its first contentious decision, the Inter-American Court of 

Human Rights has continuously maintained that "the foundation of the international 

protection of human rights lies in the need to protect the victim from the arbitrary 

exercise of public power".It has also held that "the essential rights of man are not 

derived from one's being a national of a certain State, 

butarebaseduponattributesofthehumanperson” and that, 

"theexerciseofpublicauthorityhascertainlimitswhichderivefromthefact that human 

rights are inherent attributes of human dignity and, in consequence, the exercise of 

public authority has certain limits derived from the fact that human rights are inherent 

attributes of human dignity and, therefore, superior to the power of the State”. 

Thus, a court decision that grants the State ownership of rights which by its nature it 

is unable to exercise (as it does not have a "human" nature it is impossible it should 

have "human" rights), and also imposes on an individual the obligation to respect 

these inexistent rights, results in an impairment of Ecuador’s obligations in matters of 

human rights, which impose on it the duty to respect and guarantee them, without 

granting it any kind of exercise or ownership over them.Under the precedents set by 

the 21stCivil Court, the State can claim these rights for itself at any time, using them 

against their real owners as a means to restrict them to their detriment.In this regard, 

it is pertinent to state that any measure that tends to ignore the strictly human 



 

character of the fundamental rights established by the Constitution and international 

agreements, is, at least, a serious danger to their effective exercise, and threatens 

the existence of the rule of law, whose main reason for being is to ensure that the 

rights of citizens are respected.The so-called "rights" of the State, its institutions or 

its agents, cannot coexist with this model, and let alone be used as mechanisms to 

inhibit the exercise of powers inherent of its citizens. 

 

 


