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The opinions expressed in this publication are those of 
the authors only and do not necessarily reflect those of 
the San Joaquin County Bar Association.  The informa-
tion contained in this publication is not intended as legal 
advice and may not be relied upon as such.
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Editor's Notes
Michael R. Tener

Michael R. Tener is an attorney 
with Neumiller & Beardslee in Stockton 
practicing civil and bankruptcy litigation.  
Contact Michael at (209) 948-8200 or 
mtener@neumiller.com.

   This packed issue of Across the Bar starts 
off with a bankruptcy law double-header.  Our 
feature article is “The Dos and Don’ts” of Chapter 7 
Bankruptcy, a primer for debtors’ counsel by Loris 
Bakken and Richie Aranda of the Suntag Law Firm.  
The Suntag firm represents Chapter 7 trustees in 
bankruptcy, and Loris and Richie write from that 
interesting perspective in pointing out ways for 
debtors’ counsel to avoid the pitfalls that can lead to 
trouble with clients, trustees, and bankruptcy judges.  
See page 5.
 Next, Cliff Stevens of Neumiller & Beardslee 
and I attempt to answer a question that civil 
practitioners may often have been confronted with 
since the economic downturn: Someone who owes 
money to my client (or me) has just filed bankruptcy; 
what can I do?  We provide a brief overview of the 
different chapters of the Bankruptcy Code under 
which most cases are filed and identify some of the 
tools available to creditors to try to protect their 
interests in such cases.  See page 8.
 On page 26, Oona Mallett of the law firm 
Kroloff, Belcher, Smart, Perry & Christopherson 
discusses a rare event: the recognition of a new 
common-law tort in the State of California.  That 
tort is “intentional interference with expected 
inheritance,” and Oona analyses it in detail, 
identifying the elements and explaining how the tort 
varies from existing causes of action.  Oona’s article 
has been approved for one hour of MCLE credit; 
those interested in receiving credit should answer 
the questions on page 31 and send their answers, 
together with a $25.00 processing fee, to the San 
Joaquin County Bar Association (“SJCBA”).
  Also in this issue, Joseph Ferraro parses the 
recent U.S. Supreme Court case concerning the 
patentability of human genes and the implications for 
future medical products and procedures.  See page 
14.  Then, on page 18, April van Dyke discusses the 
2012 California Supreme Court case People v. Jones, 
in which that Court expanded Penal Code section 
654 to limit concurrent sentences deriving from a 
single physical act or omission. 
 Across the Bar’s Member Spotlight feature also 

returns in this issue, with Elizabeth Mowry Hull 
interviewing family law attorney Dianne Drew 
Butler on page 19.
 Finally, on page 21, Janette Rossell provides 
important updates from SJCBA’s Criminal Law, 
Family Law, and Paralegals Sections, and in 
his President’s Message on page 24, Allan Jose 
highlights the free legal clinics being hosted twice a 
month by SJCBA in Stockton, Lodi or Tracy.  
 As always, Across the Bar is looking for legal 
professionals interested in serving on the Across the 
Bar Committee or writing the occasional article on 
topics of interest in their fields.  If you are interest in 
joining the Committee or contributing an article to 
Across the Bar, please contact us at atb@sjcbar.org. 
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The “Dos and Don’ts” of Chapter 7 Bankruptcy
Loris L. Bakken and Ricardo Z. Aranda

More and more people are seeking legal 
assistance when filing for bankruptcy.  The 
bankruptcy process can be difficult and 

simple mistakes can end up being costly.  Following 
are tips for attorneys who represent debtors in 
Chapter 7 bankruptcy that can help make the 
proceedings go smoothly.

Preparing and Filing the Chapter 7 Petition and 
Schedules
 DO – Be thorough and complete in the initial 
client interview. Make sure that the debtor discloses 
all of his assets and liabilities on his schedule. 
Debtors usually remember to tell you about their 
real property and personal property such as vehicles. 
However, there are certain items that debtors 
commonly forget, either because they do not think 
to disclose them, or their attorneys incorrectly 
advise that they do not need to be disclosed. These 
items are often non-tangible assets such as the 
debtor’s pending and potential litigation claims, 
their potential interests from an inheritance, and all 
(not half) of their interest in community property. 
In short, anything of value that the Debtor has an 
interest in is potentially property of the bankruptcy 
estate under the Bankruptcy Code. 11 U.S.C. Section 
541. 
 DO – Make good use of the proper exemptions. 
After compiling a list of assets, the next step is 

to determine what property the debtor can exempt 
from becoming property of the estate, and keep 
for him or himself.  California has “opted out” of 
Federal exemptions, therefore debtors in California 
choose from the exemptions listed in the California 
Code of Civil Procedure Section 703 or Section 
704. Counsel should be familiar with these code 
sections and the differences between the allowed 
exemptions. Generally, Section 704 has a larger 
homestead exemption that a debtor who has equity in 
her residence may want to take advantage of, while 
Section 703 has a “wildcard” that the debtor can use 
on any real or personal property. 
 DON’T – Mix and match Section 703 and 704 
exemptions. A debtor can switch between using 
section 703 and section 704 during the bankruptcy 
case but he cannot use both at the same time. 
 DO – Update your California Code of Civil 
Procedure. The dollar amount of the California 
exemptions changed in 2013. Counsel should be sure 
they are looking at the most current statutes so they 
can exempt the correct amounts.
 DON’T – Forget any creditors. Listing debts 
is equally important as listing assets. Failing to 
disclose a debt and the identity of a creditor may 
mean that particular debt will not be discharged in the 
bankruptcy. 
 DO – Have your client review the petition and 
schedules before they are filed and anytime they may 
appear before the Chapter 7 trustee or the court. The 
first question the bankruptcy trustee or judge will 
ask if and when the debtor is before them is whether 
they have read and understand the information in 
the petition and schedules. (DON’T be the attorney 
standing alongside your client when the answer to 
that question is “no” as the trustee or judge will then 
have a word or two for you.)
 DON’T – Forget to file all required documents. 
In addition to the petition and schedules, the 
Debtor must also submit the appropriate filing fee 
and certification of counseling from a financial 
management course.  The bankruptcy court will 
automatically close the case if these documents are 
missing. After having completed their pre-filing 
counseling, debtors may forget that they must also 
complete an additional financial management course 
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after filing the petition. 
 DO – Properly amend schedules if needed. If you 
need to add an asset or debt, or change their value, 
you will need to file an amended schedule.  Because 
an amended schedule replaces the previous one, 
a common mistake is to file an amended schedule 
listing only the additions or changes.  A properly 
amended schedule includes the unchanged items and 
clearly identifies what is being changed or added.

Working with the Chapter 7 Trustee
 DO – Cooperate with the trustee (and his or her 
attorneys). Filing the petition and schedules is not the 
end of the attorney’s work in a Chapter 7 case. Often 
the trustee will have to contact the debtor’s counsel 
in order to obtain additional information, and where 
the debtor is in possession of nonexempt property of 
the estate, arrange to have the property turned over to 
the trustee so that he or she may sell it.
 DON’T – Jeopardize the debtor’s ability to 
receive a discharge. Cooperating with the trustee is 
not just a good idea, it is the law. Bankruptcy Code 
(11 U.S.C.) section 727 lists several conditions under 
which the court can deny the debtor a discharge, 
including the debtor’s withholding of material 
information and failing to respond to questions. 
 DO – Find out if the debtor has transferred any 
property. It is not uncommon for debtors to pay off 
a credit card they wish to keep, or repay loans from 
family and friends shortly before or after filing the 
Chapter 7 case. What the debtors may not know, and 
what their counsel should know, is that the trustee 
can recover those payments from the recipients if 
transfers constitute preferential payments, fraudulent 
transfers, or post-petition transfers of property of the 
estate. (Bankruptcy Code (11 U.S.C.) Section 547, 
548, and 549.)

Bankruptcy Court Practices and Procedures
 DO – Know the rules. Bankruptcy courts are 
distinct from the Federal District Courts and follow 
the Federal Rules of Bankruptcy Procedure as well as 
their own local rules. An attorney appearing before 
the bankruptcy court must be familiar with these 
rules.
 DON’T – Combine your motion documents. 
An attorney who regularly practices in California 
state courts is used to filing a notice of motion, 
motion, and memorandum of points and authorities 

Loris Bakken is an attorney with 
Suntag Law Firm practicing bankruptcy 
and civil litigation.  Contact Loris at 
(209) 943-2004 or at 
lbakken@suntaglawfirm.com.

Ricardo "Richie" Z. Aranda 
is an attorney with Suntag Law Firm 
practicing bankruptcy and civil litigation.  
Contact Richie at (209) 943-2004 or at 
raranda@suntaglawfirm.com.

in one document. Under the Bankruptcy Court for the 
Eastern District of California’s Revised Guidelines for 
Preparation of Documents, the notice, motion, points 
and authorities, declarations, and exhibits must be 
filed separately. Failing to do so can result in the court 
denying the motion and admonishing counsel’s failure 
to follow the guidelines.
 DO – Know where you are going. Bankruptcy 
cases filed in San Joaquin and Stanislaus Counties are 
heard in the Eastern District of California where the 
main courthouse is located in Sacramento. However, 
depending on the debtor’s residence, cases filed in 
Stanislaus County and some parts of San Joaquin 
County are heard in the Modesto Division. Always 
check which division you are in before heading off to 
court. •

Page 6                                                       Across the Bar                            July/August 2013



22Myriad,  Slip. Op. at 18.
23Myriad, Slip Op. at 6.
24Myriad, Slip Op. at 7.
25See C. Brinckerhoff, at http://www.pharmapatentsblog.
com/2013/06/17/a-look-at-the-myriad-gene-patent-
claims/#page=1 (June 17, 2013).

Tuesday, August 20, 2013
4:30 pm - 5:30 pm

Lodi Branch Library
201 W. Locust Street, Lodi CA

The San Joaquin County Bar Association

Lawyers in the Library
Legal Clinic

Lawyers in the Library is a monthly legal clinic consisting of licensed, practicing attorneys who 
are in good standing with the State Bar of California and members of the San Joaquin County 

Bar Association who volunteer their time in order to assess and advise an individual’s legal 
matter.  There are no income or residency restrictions on those who can access the legal clinic.  
Services are provided free to any members of the public for a face-to-face brief meeting with an 

attorney.  All people will be seen on a first-come-first-serve basis.

Areas of Law to be covered:
Criminal Law

Elder Law & Estate Planning
Family Law

Personal Injury Law
Real Estate - Landlord/Tenant & Healthcare Directive

Probate & Tax Law
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Someone that Owes My Client Money Just Filed 
Bankruptcy.  Now What Do I Do?
Michael R. Tener and Clifford W. Stevens

A bankruptcy filing often ends any hope 
of collecting a debt, particularly where 
that debt is unsecured and the debtor 

is an individual with few unencumbered assets.  
Often, that is, but not always.  This article provides 
a drastically condensed overview of bankruptcy 
generally and some strategies that creditors may 
pursue to recover debts notwithstanding a bankruptcy 
filing.  Given the breadth of the topic and limited 
space, this article provides only a cursory look at 
some options available to creditors.  Clients and 
attorneys dealing with a tricky case may benefit from 
consulting experienced bankruptcy counsel.

 Bankruptcy in a nutshell. Bankruptcy exists 
for two purposes: to give an honest but unfortunate 
debtor a fresh start and to ensure that any assets 
available to pay creditors are distributed in an orderly 
manner.  The methods by which those policies are 
effectuated vary markedly based on the chapter of 
the Bankruptcy Code under which the debtor files its 
petition.
 Most bankruptcies are filed under Chapters 7, 
11, or 13 of Title 11 of the United States Code (the 
“Bankruptcy Code”).1  In a Chapter 7 bankruptcy, 
the non-exempt assets of the debtor are liquidated 
and distributed to creditors by a bankruptcy trustee 
designated by the United States Trustee’s Office.  A 
successful Chapter 7 bankruptcy (from the debtor’s 
perspective) results in discharge of an individual 
debtor’s pre-petition unsecured debts within a few 

months of the filing of the petition.  The discharge 
forever bars creditors from seeking to collect the 
discharged debt.  The creditors of a Chapter 7 debtor 
are paid pro-rata from the non-exempt assets in the 
estate, if any, and are forced to accept that payment 
as full satisfaction of the debts owed to them.  As 
a practical matter, it is most often the case that a 
bankrupt individual debtor has no non-exempt assets; 
in such “no asset” cases, unsecured creditors are paid 
nothing, but the debts are discharged nonetheless.  
 In bankruptcies under Chapters 11 and 13, 
the goal is for the debtor to restructure its debts 
and provide for a plan for repayment under more 
favorable terms.  In a successful Chapter 11 the 
court confirms a plan that essentially forms a new 
contract between the debtor and its creditors that 
replaces the debtor’s pre-petition obligation.  In a 
Chapter 13, the debtor’s plan results in a discharge 
of pre-petition debts upon full compliance with the 
plan.  Importantly, while a secured creditor’s lien or 
security interest may survive a Chapter 7 bankruptcy 
unimpaired, in a case under Chapter 11 or 13 the 
secured creditor may be required to accept a different 
payment schedule or even different collateral.  An 
“under-secured” creditor may find its lien “stripped” 
down to the value of its collateral, with the remaining 
deficiency to be discharged.  In either case, however, 
a plan can only be confirmed if—among other 
things—it provides a better result for creditors than 
they would otherwise achieve if the debtor’s estate 
were liquidated in Chapter 7. 

 What to do if your client’s debtor files under 
Chapter 7.  The different aims and procedures of 
each chapter of the Bankruptcy Code necessarily 
entail different strategies for creditors.  To reiterate 
the disclaimer from the beginning, this article 
provides only a brief overview of some of the 
tools available to creditors to try to maximize their 
recovery from a debtor’s bankruptcy.  
 In many cases, unsecured debts owed by 
individuals or by companies with no unencumbered 
assets are simply uncollectible once the debtor goes 
bankrupt.  On the other hand, sometimes creditors 
can take action to prevent the debts that they are 
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owed from being discharged or, at least, can position 
themselves to share in a potential distribution of 
non-exempt assets.  Some alternatives are discussed 
below:
 File a Proof of Claim.  In most cases in which 
non-exempt assets exist, a creditor must timely file 
a “Proof of Claim” in order to be paid.2  A Proof of 
Claim is a relatively simple form available from the 
website of any bankruptcy court.  The form asks the 
creditor for contact and payment information, the 
amount of the claim, a brief statement of the basis 
for the claim, and a statement of whether the claim 
is entitled to priority and why.3  The creditor should 
attach documentation supporting the debt, especially 
if the debt is based on an instrument in writing, 
in which case a copy of the instrument should be 
attached.   
 A Proof of Claim is prima facie evidence of the 
validity of the debt, and the burden is on the debtor 
to rebut the presumption that the claim is valid.  
 In a Chapter 7 “no asset” case, creditors may 
not need to file Proofs of Claim because there will 
be no distribution.  Creditors to whom the debtor 
acknowledges owing a debt should receive a notice 
from the bankruptcy court advising the creditor of 
certain deadlines.  That notice will state the deadline 
for filing Proofs of Claim or, if it is unnecessary to 
file a Proof of Claim, the notice will say so.  If the 
bankruptcy trustee subsequently discovers assets, 
the creditor should receive a notice of possible 
assets from the court that will advise creditors of the 
deadline for filing Proofs of Claim. 
 Execute a reaffirmation agreement.  Prior 
to discharge, a debtor may voluntarily agree to 
“reaffirm” a debt, which will then not be included 
in the discharge.  A debtor may be willing to do so 
in order to preserve a business relationship with 
an important creditor.  However, creditors must 
be careful not to make threats or condition future 
service on the signing of a reaffirmation agreement 
as that would likely be viewed as an attempt to 
collect a debt in violation of the automatic stay 
(more on that below).  Reaffirmation agreements 
must be filed with the court and are subject to 
various statutory requirements.4  
 File a non-dischargeability action.  Although the 
debtor may be eligible for discharge, that discharge 
will not necessarily apply to all debts.  Section 523 
of the Bankruptcy Code identifies debts that are “non 

dischargeable,” which can include debts of a certain 
nature (e.g., domestic support obligations, some taxes, 
student loans unless undue hardship is shown, etc.), 
or debts of any nature incurred in prohibited ways 
(e.g., through fraud, larceny, willful and malicious 
injury, etc.).   
 Some debts are absolutely nondischargeable (e.g., 
support obligations), but many others will only be 
excepted from discharge if a court determines them 
to be.  To obtain that determination, the creditor 
will need to file an adversary proceeding—a lawsuit 
within the bankruptcy case—that will be decided by 
the bankruptcy judge.  A creditor with a significant, 
potentially nondischargeable debt may find it to be 
worth the expense to litigate the dischargeability of its 
claim. 
 Object to discharge.  Rather than object to the 
dischargeability of its own claim, a creditor may have 
grounds to object to the debtor receiving a discharge 
at all.  In Chapter 7 cases, the grounds for objecting 
to discharge are set out at 11 U.S.C., section 727(a).  
As with nondischargeability, some of the grounds for 
denying discharge are categorical (e.g., the debtor 
must be an individual, not a corporation), and others 
require a court determination (e.g., denial of discharge 
for fraudulently hiding or transferring property or 
records, making false oaths, etc.).   
 One advantage for creditors in Chapter 7 is 
that the Chapter 7 trustee, if advised of grounds for 
objection to discharge, may take the laboring oar in 
bringing and litigating the objection.  By contrast, 
creditors seeking to determine nondischargeability of 
debts owed to them alone often must bear the cost of 
litigation themselves. 
 Move to revoke the discharge.  A discharge that 
has already granted may be revoked within a limited 
time if the creditor subsequently discovers the 
discharge was obtained through fraud, has acquired 
and hidden property that is or would be property of 
the bankruptcy estate, or for certain other bad acts.5  
 Ask the bankruptcy trustee to file an avoidance 
action.  Debtors contemplating bankruptcy may have 
illegally depleted the estate by making unlawful 
pre-petition or post-petition transfers to third 
parties.  Those transfers may be recoverable from 
the transferees in an adversary proceeding filed by a 
bankruptcy trustee.  Creditors that are able to identify 
recoverable transfers and bring them to the attention 
of the trustee may find that the trustee is willing to 
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undertake the litigation to recover them, provided 
the trustee perceives value to the bankruptcy estate 
in doing so.  Transfers may be recoverable on 
grounds that they are preferential (i.e., they favor one 
creditor over another), fraudulent (e.g., not given for 
reasonable value and with intent to hinder creditors), 
or that they are prohibited by other applicable law 
including, potentially, state law.  
 Examine the debtor.  Under Rule 2004 of the 
Federal Rules of Bankruptcy Procedure, on the 
application of any party in interest, the court can 
order the examination of any entity, including the 
debtor, concerning the debtor’s conduct or financial 
condition, its assets, and its right to a discharge.  
The Rule 2004 examination is very similar to 
a deposition, and the examiner can also require 
the examinee to produce documents as with a 
deposition.  The examination may elicit information 
concerning potential assets of the debtor that should 
be brought into the bankruptcy estate and used to 
pay creditors’ claims or may uncover a basis for 
nondischargeability or denial of discharge.
 Move to dismiss the case.  A case filed under 
Chapter 7 can be dismissed upon motion of an 
interested party, trustee, the court or the debtor.8  
Grounds for dismissal are limited, but can include 
abuse (e.g., where the debtor is not really insolvent) 
or, in the case of a consumer debtor, filing in bad 
faith.  Dismissal on bad faith grounds generally 
requires a showing of egregious conduct by the 
debtor and may be evaluated through a multifactor 
test looking at conduct such purchases on the eve 
of bankruptcy, multiple prior bankruptcy filings that 
were dismissed, extravagant family budgets, filing 
in order to invoke the automatic stay for improper 
purposes, etc.  Notably, a Chapter 7 debtor is not 
entitled to dismiss the case at will. 
 Dismissal largely reverts the status of the debtor 
and its property to its pre-petition condition  Unless 
ordered otherwise, avoided liens or transfers are 
reinstated, and property re-vests in the debtor.  
Dismissal does not, however, vacate a previously-
granted discharge, nor does it reinstate claims that 
the bankruptcy court ordered disallowed. 

 What to do if your client’s debtor files under 
Chapters 11 or 13.  As explained above, Chapters 
11 and 13 are different in significant ways from 
Chapter 7.  The object in cases under these chapters 

is for the debtor to reorganize, rather than liquidate.  
Filing under Chapter 13 can also be advantageous 
for individuals because some debts that are non 
dischargeable in Chapter 7 can be discharged through 
Chapter 13 (e.g., some taxes and fines, criminal 
restitution, debts previously denied discharge).  
Another highly significant difference between 
cases under Chapters 11 or 13 those under Chapter 
7 is that in the former cases the debtor typically 
retains control of its property as the “debtor-in-
possession” and may be entitled to keep some or all 
of it, provided that creditors receive more in a case 
under Chapter 11 or 13 than they otherwise would in 
Chapter 7.  
 In Chapter 11, the plan, if confirmed, constitutes 
a new contract between the debtor and its creditors 
that replaces the prior debts.  Accordingly, the prior 
debts are typically discharged upon confirmation of a 
plan.  In Chapter 13, the prior debts are adjusted and 
paid through the plan, and are discharged upon full 
compliance with the plan.
 Chapters 11 and 13 are different in important 
ways.  Relief under Chapter 13 is available only 
for individuals, not corporate entities.  In Chapter 
11, at least one class of creditors must agree to 
the plan, but in Chapter 13 creditor consent is not 
required.  A trustee can be appointed in Chapter 11, 
but usually only where the debtor-in-possession is 
mishandling the estate.  A trustee is always appointed 
in Chapter 13 cases, but unlike Chapter 7, the trustee 
does not take over the debtor’s estate.  Instead, the 
trustee monitors the case, collects the debtor’s plan 
payments, and distributes the payments periodically 
to creditors.   
 Reorganization cases are typically more complex 
that liquidation cases.  They may also provide more 
opportunities for creditors to take an active role, 
particularly in Chapter 11.  The following are some 
tools that creditors may be able to use to protect 
their interests or influence the administration of the 
bankruptcy case:
 File a Proof of Claim.  The Proof of Claim 
process discussed above also applies in cases under 
Chapters 11 or 13.
 Join the unsecured creditors’ committee.  In large 
Chapter 11 cases (and sometimes in smaller ones), it 
may make sense for the creditor to join an unsecured 
creditors’ committee.  The committee is organized by 
the United States Trustee’s Office among creditors 
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willing to serve.  The committee may be able to 
retain attorneys, accountants, or other professionals 
to represent their interests at the estate’s expense.  
Committees may also propose competing plans of 
reorganization after the debtor’s exclusive right 
to do so ends.  A creditor interested in joining the 
committee should write to the United States Trustee’s 
Office promptly after learning of the bankruptcy 
filing. 
 Object to plan confirmation.  In cases under 
Chapter 11, the debtor’s discharge takes place once 
a plan of reorganization is confirmed by the court.  
Consequently, a creditor in Chapter 11 may object to 
confirmation of the plan.  Objections to confirmation 
may be sustained because the proposed plan fails to 
include statutorily-mandated content10, because it 
includes statutorily-prohibited terms, or because it 
does not meet confirmation requirements11 (i.e., the 
plan must be proposed in good faith, must be in the 
best interest of creditors, must be feasible, must be 
fair and equitable within each impaired class that has 
not accepted the plan, etc.).  
 A creditor can also oppose confirmation of a 
Chapter 13 plan on various grounds. 
 Negotiate or propose an alternative plan.  
Creditors can negotiate with debtors to include 
favorable terms in their plans.  Addtionally, in 
Chapter 11 cases, after the debtor’s exclusive right 
to propose a plan expires (120 days after filing the 
petition, plus any extensions), a creditor’s committee 
may propose its own plan.  Often this will be based 
on the debtor’s original plan, with modifications to 
satisfy the concerns of the creditors.  
 Move to restrict use of property in which your 
client holds an interest.  A debtor-in-possession 
has the right to use property in which creditors 
hold security interests if necessary to carry out the 
debtor’s reorganization.  However, the creditors can 
move the court to impose restrictions on the use of 
that collateral or to compel the debtor-in-possession 
to abandon the property if the creditor can show that 
it is burdensome or of inconsequential value and 
benefit to the bankruptcy estate. 
 Move for appointment of a trustee and/
or to convert or dismiss the case.  If the debtor-
in-possession in a Chapter 11 case is grossly 
mismanaging the estate or the creditor can 
demonstrate other cause, an interested party or the 
United States Trustee may move to have a trustee 

appointed to manage the estate and eject the debtor-
in-possession.12   
 Additionally, an interested party may also move 
the court in a Chapter 11 or 13 case to dismiss the 
case or convert it to a case under another chapter if 
it would be in the best interests or creditors and the 
estate to do so.  Unlike Chapter 7, however, dismissal 
of a Chapter 11 case after plan confirmation does not 
necessarily put the parties back in the status quo ante 
because the confirmed plan continues to govern the 
parties’ legal relationship.  Upon plan confirmation, 
the assets of the estate re-vest in the debtor and do not 
become part of the estate upon subsequent conversion 
unless the plan so provides. 
 The foregoing is just a brief gloss on some of 
the options available to creditors in bankruptcy.  
There may be many other alternatives available in a 
particular case or for creditors in particular situations 
(e.g., lessors), and a creditor with a significant 
claim should be strongly encouraged to contact a 
bankruptcy attorney. 

 What NOT to do if your client is a creditor 
in a bankruptcy case.  While it is important to 
know what to do when a client is owed money by a 
bankrupt debtor, it is equally if not more important 
for the creditor and its counsel to know what not to 
do in a bankruptcy case.  First and foremost, that 
means knowing not to violate the automatic stay.
 The filing of a bankruptcy petition automatically 
operates as a stay of various activities including, 
importantly, any action to collect a debt against 
a debtor or its estate.  Bankruptcy Code section 
362(a) lists the actions that are prohibited while the 
automatic stay is in effect, while Section 362(b) 
provides certain exceptions.  
 It is important to note that the automatic stay 
arises as of the filing of the petition whether the 
creditor has notice of it or not, and in the Ninth 
Circuit any action taken in violation of the automatic 
stay is void, not merely voidable.  Willful violation of 
the automatic stay can subject a creditor to damages, 
attorney’s fees and, “in appropriate circumstances,” 
punitive damages.13  Bankruptcy cases are often filed 
to take advantage of the automatic stay to prevent 
imminent collection activities such as levies or 
foreclosures. 
 If a creditor takes an action and later learns that 
the debtor had filed bankruptcy, all may not be lost.  
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The Bankruptcy Code allows a creditor to move 
the court for relief from the automatic stay, which 
relief may include terminating the stay prospectively 
or retroactively.14  Relief may be available under 
specified circumstances or “for cause,” which is an 
intentionally broad standard allowing for exercise of 
the bankruptcy court’s discretion.  Additionally, if the 
debtor is a serial bankruptcy filer, then under certain 
circumstances the automatic stay may not arise at 
all or may terminate 30 days after the bankruptcy 
petition is filed.  The Bankruptcy Court allows 
an interested party to move for a “comfort order” 
confirming that the stay is not in effect. 
 The other important thing not to do is miss 
a deadline.  The deadlines for taking many of 
the actions discussed in this article are strict and 
very short.  For example, the deadline for filing 
objections to discharge or complaints to determine 
dischargeability may be as short as 60 days after the 
petition.  Proofs of claim must be filed timely at risk 
of not being permitted to share in the distribution of 
any assets.  Accordingly, if a client is owed money by 
a bankrupt debtor, it is important to act right away. 

 Conclusion. The options available to a creditor 
in bankruptcy depend on a number of factors, 
including the nature and amount of the debt, the 
chapter of the Bankruptcy Code under which the 
case is filed, the assets of the bankruptcy estate, and 
the conduct of the debtor.  A nonpriority unsecured 
creditor of an honest individual debtor filing a no-
asset bankruptcy case under Chapter 7 may have 
little choice but to give up on the debt.  In asset cases 
of any kind, however, it is almost always advisable 
to at least file a Proof of Claim, which is relatively 
simple, costs nothing to file, and allows the creditor 
at least a shot at some recovery.  In still other cases, 
a creditor might find it worthwhile to join a creditors’ 
committee or to invest energy in litigation (or into 
cajoling a trustee or the United States Trustee to 
undertake litigation for them).  Because of tight 
deadlines, creditors with questions should contact 
bankruptcy counsel as soon as they learn of the 
bankruptcy filing. •

1Less frequently, cases may also be filed under other chapters.  
Notably, municipalities like the City of Stockton file under 
Chapter 9, while family farms may file under Chapter 12. 

2Fed. Rules of Bankr. Proc., Rule 3001.  In a Chapter 11 or 
13 case, it may not be necessary to file a Proof of Claim if the 
debtor has listed the debt owed to the creditor in the schedules 
filed with the debtor’s bankruptcy petition and has identified it 
as undisputed.  Nevertheless, it may be advisable to do so as a 
practical matter.  If the debtor disputes the debt, labels it contin-
gent, or lists it for less than the creditor believes it is owed, the 
creditor probably should file a Proof of Claim of its own.  The 
debtor can also amend its schedules at virtually any time and 
may change the characterization of the debt.
3Some unsecured claims are entitled to greater priority than 
others.  The order of priority is established by 11 U.S.C., § 
507(a).
4See 11 U.S.C., § 524(c).
5See 11 U.S.C., § 727(d).
6See 11 U.S.C., § 547.
7See 11 U.S.C., § 548.
8See 11 U.S.C., § 707.
9See 11 U.S.C., § 349.
10See 11 U.S.C., § 1123.
11See 11 U.S.C., § 1129.
12See 11 U.S.C., § 1104(a).
13See 11 U.S.C., § 362(k). 
14See 11 U.S.C., § 362(d).

Michael R. Tener is an attorney with 
Neumiller & Beardslee in Stockton 
practicing civil and bankruptcy litigation.  
Contact Michael at (209)948-8200 or 
mtener@neumiller.com.

Clifford W. Stevens is 
principal with Neumiller & Beardslee and 
is a certified bankruptcy specialist 
representing trustees and creditors in 
bankruptcy.  Contact Clifford at 
(209) 948-8200 or 
cstevens@neumiller.com.
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Ticket Locations and Prices are Limited for this Game!  Order Today! 

 

 

 

 

 

 

 

 

 

 

 

 

  

  

 

 

 

 

 

Friday, August 23rd @ 7:05 p.m.
Stockton Ports vs. Visalia Rawhide

To place orders for tickets, please visit stocktonports.com or 
order by phone (Dustin Coder: 209-644-1925) 

 
Don’t forget to mention or input the promo code  

(SJCBA) when ordering 
 

Since this game will most likely sell out, order your tickets 
ASAP! 

 

For any questions or concerns, please contact Inside Sales Representative Dustin Coder at (209) 644-1925 or email insidesales@stocktonports.com. 

Ballpark Opens at 6:05 p.m.   Invite your Friends and Family! 

  
• Postgame Fireworks immediately following the game! 
• Support the Ports Pink Night and participate in a special Jersey Auction! 
• Special discount of $2 per ticket for employees and families! 
• Order tickets online or call with Promo code (SJCBA)! 
• Order tickets for friends and family to receive special discounted ticket price offer! 
 

Seating: 
Promo code valid for all MVP seats  

(Behind home plate and the dugouts/sections in 
red when ordering online) 

$10 per ticket!  
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On June 13, 2013, the plaintiffs who had 
challenged Myriad Genetics’ patents on 
human genes claimed victory, but their 

Supreme Court win gave them less than they had 
asked for and possibly less than they needed.

In 2009, the American Civil Liberties Union and 
a coalition of medical researchers, cancer patients 
and patient advocacy groups sued to invalidate 
Myriad’s patents on the BRCA 1 and 2 genes 
linked to an increased risk of breast and ovarian 
cancer.  Although the plaintiffs had argued that 
the U. S. Patent Office had violated U.S. law and 
the U.S. Constitution in issuing patents on human 
genes,1 the U. S. Supreme Court upheld some of the 
patent claims and invalidated others on a narrow 
legal basis.2  The Court avoided the constitutional 
issues and said little about the policy question of 
whether patents on potentially life-saving medical 
information and tests would promote innovation or 
hinder it.

The Supreme Court’s ruling affected only 
“natural” genetic sequences. It did not affect the 
patentability of man-made copies of human genes or 
of novel methods of using genetic information, and 
it is far from clear whether the Court’s decision will 
result in real competition in the market for genetic 
testing.  

Indeed, Myriad has already launched its 
counterattack.  On June 13, 2013, the same day that 
the Supreme Court released its Myriad ruling, Ambry 
Genetics Corporation announced that it would begin 
offering BRCA 1 and BRCA 2 testing in competition 
with Myriad.  But Myriad has pledged to continue 

The U.S. Supreme Court Rules that Human Genes 
are not Patentable: Who Won?
Joseph Ferraro

enforcing its remaining patent claims aggressively, 
and on July 9, 2013, Myriad sued Ambry in the 
federal district court in Utah, seeking a preliminary 
injunction to prevent Ambry’s tests, and asserting that 
Ambry’s tests would infringe ten patents owned by or 
licensed to Myriad.3

This article briefly reviews the background of the 
Supreme Court’s decision, the questions answered by 
the Court, and those left unanswered.

The Challenge to Myriad’s Patents4 
In the mid-1990s, researchers from Myriad 

and others succeeded in locating the BRCA 1 and 
BRCA 2 genes within the human genome, isolating 
them from human cells and from other genetic 
material, and determining the “sequence” of the 
chemical molecules making up their DNA.  Myriad 
obtained numerous patents based on its discoveries.  
The plaintiffs in Ass’n for Molecular Pathology 5 
challenged claims in seven of Myriad’s BRCA 1 and 
BRCA 2 patents. 

The challenged claims included claims to isolated 
genes and gene fragments, claims to methods for 
analyzing genes to find mutations, and methods for 
comparing a patient’s gene sequences to “normal” 
sequences.6

The plaintiffs alleged that “because human genes 
are products of nature, laws of nature, and/or natural 
phenomenon, and abstract ideas or basic human 
knowledge or thought, the claims-in-suit are invalid 
for violating Article 1, section 8, clause 8 of the 
United States Constitution, the First and Fourteenth 
Amendments to the Constitution, and 35 U.S.C. §101 
of the patent statute.”7  The plaintiffs also contended 
that the patents constituted barriers to research, 
that they provided disincentives to innovation in 
molecular testing, and that they prevented women 
from obtaining a second opinion or confirmatory test.

Title 35, section 101 of the United States Code 
allows inventors to obtain patents on, among other 
things, “any new and useful process, machine, 
manufacture, or composition of matter.”  The District 
Court noted, however, that “scientific principles 
and laws of nature,” even when discovered for 
the first time, cannot be patented.8  In Diamond v. 
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Chakrabarty9 the United States Supreme Court 
held that genetically engineered microorganisms 
that were useful in cleaning up oil spills could be 
patented—even though they were living things 
and arguably “products of nature”—because they 
possessed “markedly different characteristics from a 
product of nature.”10  

The District Court concluded, however, that 
isolated and purified DNA was not “markedly 
different” from native DNA and granted summary 
judgment invalidating all of the challenged patent 
claims.  Relying on the doctrine of constitutional 
avoidance, the District Court dismissed the 
constitutional claims against the U.S. Patent Office 
without deciding their merits, and it concluded 
that, within the context of the motions for summary 
judgment, it was not possible to resolve policy 
disputes as to the “impact of patents directed to 
isolated DNA on genetic research and consequently 
on the health of society” or disputes as to the “effect 
of the patents-in-suit on BRCA 1/2 genetic testing.”11

The Federal Circuit reversed and held the 
patent claims valid,12 but the Supreme Court 
granted certiorari and remanded the action for 
reconsideration in light of its opinion in Mayo 
Collaborative Services v. Prometheus Laboratories, 
Inc., where the Court reaffirmed the “law of nature” 
exception to 35 U.S.C., section 101.13  

On remand, the Federal Circuit again ruled that 
the challenged claims were patentable.14  The court 
held that isolated DNA is “markedly different” from 
what is found in the human body and that isolated 
DNA molecules are not products of nature and are 
therefore patentable.  In his concurring opinion, 
Judge Moore also relied on the fact that “for more 
than a decade the Patent Office’s policy has been that 
‘[a]n isolated and purified DNA molecule that has 
the same sequence as a naturally occurring gene is 
eligible for a patent because. . . that DNA molecule 
does not occur in that isolated form in nature.”15

Like the District Court, the Federal Circuit 
resisted coming to grips with the policy issues 
raised by the case.  In his opinion for the Court, 
Judge Lourie stated that the appeal was not about 
whether patients are entitled to a second opinion or 
whether patents should be granted on life-saving 
technologies, although he expressed the view that 
the patent claims represented “precisely the type 
of subject matter that should be subject to the 

incentives of exclusive rights.”16

The Opinion of the Supreme Court
The Supreme Court again granted certiorari, and, 

after briefing and oral argument, issued its decision.  
On the merits, the Supreme Court disagreed with 
the Federal Circuit’s conclusion that patent claims to 
isolated DNA were valid.  The court emphasized three 
points:

1.  First, the Court reiterated the “important 
implicit exception” to Section 101 that “laws 
of nature, natural phenomenon, and abstract 
ideas are not patentable.”17  The court held that 
groundbreaking, innovative, or even brilliant 
discovery does not by itself satisfy Section 101.18

2.  Second, the Court held that isolating DNA 
from the human genome by severing chemical bonds 
was not sufficient to create a new composition of 
matter because Myriad’s claims were not expressed 
in terms of chemical composition but relied on the 
genetic information encoded in the genes.19

3.  Third, the Court held that the U. S. Patent 
Office’s past practice of awarding gene patents 
for isolated DNA sequences was not entitled to 
deference.20

The Court held, however, that claims to 
“complementary DNA” (“cDNA”) could be 
patentable because cDNA is a man-made construct.21

The Court did not, however, address the 
patentability of claims directed to methods of using 
the information obtained from isolated DNA, claims 
directed to new applications of knowledge obtained 
from the DNA, or claims to DNA sequences that 
have been altered from their natural form.  As the 
Court stated, “we merely hold that genes and the 
information they encode are not patent eligible under 
§101 simply because they have been isolated from the 
surrounding genetic material.”22

Like the courts below, the Court said little 
about the policy issues, except to acknowledge that 
Myriad’s patents, if valid, gave it the “exclusive right 
to isolate an individual’s BRCA 1 and 2 genes”23 
and that, through its aggressive patent enforcement 
policy, “Myriad had solidified its position as the only 
entity providing BRCA testing.”24  It is not apparent, 
however, that these facts affected the Court’s ruling, 
beyond reinforcing its conclusion that at least some 
of the plaintiffs had standing to challenge the Myriad 
patents.
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Effects of the Supreme Court’s Ruling
The U.S. Patent Office began to enforce the 

Court’s ruling immediately.  On June 13, 2013, the 
Patent Office issued a memorandum to its examiners 
stating, “As of today, naturally occurring nucleic 
acids are not patent eligible merely because they 
have been isolated. Examiners should now reject 
product claims drawn solely to naturally occurring 
nucleic acids or fragments thereof, whether isolated 
or not, as being ineligible subject matter under 35 
U.S.C. § 101.”25

 Even before the Supreme Court had issued its 
ruling, however, patent law experts were offering 
suggestions for mitigating its effects on patent 
portfolios, and many have pointed out that the 
effects of the decision on the patentability of human 
genes are likely to be limited and temporary.  As the 
Supreme Court was careful to point out, its ruling 
did not affect claims to new methods of testing 
or treatment or to new applications of genetic 
information.  Such claims can still be granted and 
enforced.  

But the Court’s ruling was limited to patentability 
under Section 101. A patent applicant must still 
satisfy other requirements in order to obtain a patent, 
including demonstrating that the invention is new 
and not obvious.  Because the publication of the 
human genome may have made the entire human 
genetic code “obvious,” new patents on “natural” 
human genes may be impossible to obtain in any 
event.   

Thus, future disputes about the validity and 
scope of patents on human genes will probably 
focus on the patents already issued, like the ones that 
Myriad is now trying to enforce against Ambry in 
the U.S. District Court in Utah.  The effect that those 
other patents will have on genetic testing and genetic 
research remains to be determined. •

In the interest of full disclosure, Joseph Ferraro 
had no involvement in the Myriad case, but has from 
time to time made financial contributions to the 
American Civil Liberties Union and Breast Cancer 
Action, two of the plaintiffs in the case.

1Ass’n for Molecular Pathology v. United States Patent Office, 
669 F.Supp.2d 365, 380 (S.D.N.Y. 2009) (denying motions to 
dismiss).
2Association for Molecular Pathology v. Myriad Genetics, Inc., 
569 U.S. __ , 133 S.Ct. 2107 (2013) (“Myriad”).

3Univ. of Utah Research Found. v. Ambry Genetics Corp., No. 
13-0640 (C.D.Utah, July 9, 2013).
4“Myriad’s Patents” include patents owned or co-owned by the 
University of Utah, of which Myriad is the exclusive licensee.
5Ass’n for Molecular Pathology v. United States Patent Office, 
702 F.Supp.2d 181 (S.D.N.Y. 2010), reversed, 653 F.3d 1329 
(Fed. Cir. 2011), cert. granted and vacated, Ass’n for Molecular 
Pathology v. Myriad Genetics, Inc., ___ U.S. ___, 132 S.Ct. 
1794 (2012); Ass’n for Molecular Pathology v. United States 
Patent Office, 689 F.3d 1303 (Fed. Cir. 2012) (on remand); rev’d 
in part, aff’d in part, Association for Molecular Pathology v. 
Myriad Genetics, Inc., 569 U.S. __ , 133 S.Ct. 2107 (2013).
6 Readers interested in the technology and scientific principles 
involved in the case will find extensive discussions and refer-
ences in the District Court’s opinion, 702 F.Supp.2d 181 at 192-
200, and in the opinions of the Federal Circuit on remand, 689 
F.3d 1303 at 1310-1314.
7669 F.Supp.2d at 380.
8702 F.Supp.2d at 218.
9447 U.S. 303 (1980).
10702 F.Supp.2d at 227-228.
11702 F.Supp.2d at 211.
12653 F.3d 1329 (Fed. Cir. 2011), cert. granted and vacated, 
Ass’n for Molecular Pathology v. Myriad Genetics, Inc., ___ 
U.S. ___, 132 S.Ct. 1794 (2012).
13Mayo Collaborative Services v. Prometheus, Inc., 566 U.S. 
___, 132 S.Ct. 1289 (2012). Ass’n for Molecular Pathology v. 
Myriad Genetics, Inc., ___ U.S. ___, 132 S.Ct. 1794 (2012).
14Ass’n for Molecular Pathology v. United States Patent Office, 
689 F.3d 1303 (Fed. Cir. 2012) (on remand)
15689 F.3d 1303 at 1343.
16689 F.3d 1303 at 1324.
17Myriad,  Slip. Op. at 11.
18Myriad,  Slip. Op. at 12
19Myriad,  Slip. Op. at 12-14.
20Myriad,  Slip. Op. at 15.
21Myriad,  Slip. Op. at 16.

Joseph Ferraro is a lawyer and 
mediator who concentrates on business and 
commercial litigation, including the 
litigation and trial of patent disputes. He can 
be reached at (209) 785-4198 or 
jferraro@ferraromediation.com.
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Wednesday, August 28, 2013
4:30 pm - 5:30 pm

San Joaquin County Law Library
20 N. Sutter Street, Stockton, CA

The San Joaquin County Bar Association

Lawyers in the Library
Legal Clinic

Areas of the Law to be Covered
Estate Planning, Wills/Trusts

Expungements
Family Law

Contracts/Landlord/Tenant Law
Personal Injury Law
Probate & Tax Law

Lawyers in the Library is a monthly legal clinic consisting of licensed, practicing attorneys who 
are in good standing with the State Bar of California and members of the San Joaquin County 

Bar Association who volunteer their time in order to assess and advise an individual’s legal 
matter.  There are no income or residency restrictions on those who can access the legal clinic.  
Services are provided free to any members of the public for a brief face-to-face meeting with an 

attorney.  Everyone will be seen on a first-come-first-serve basis.
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The California Supreme Court Expands Penal 
Code Section 654 by Overruling Precedent
April Van Dyke

In the summer of 2012, the California Supreme 
Court overruled a previous California Supreme 
Court case to expand the reach of Penal Code 

section 654.  Section 654 says, “An act or omission 
that is punishable in different ways by different 
provisions of law shall be punished under the 
provision that provides for the longest potential 
term of imprisonment, but in no case shall the 
act or omission be punished under more than one 
provision.”

The Old Law:
 In In re Hayes1, the defendant drove under the 
influence and with a suspended license.  The Court 
held that Section 654 does not prohibit multiple 
punishment for the two crimes even though they 
were committed simultaneously.  The Court reasoned 
that Section 654 only precludes multiple punishment 
of a single criminal act or omission.  The Court 
further opined that since the mere act of driving 
is not unlawful, it is not the type of act covered 
by Section 654.  As a result, the Court upheld the 
multiple punishments for driving under the influence 
and driving on a suspended license.

The New Rule:
 In People v. Jones2, the defendant was convicted 
of (1) carrying a readily accessible, concealed, and 
unregistered firearm; (2) possession of a firearm 
by a felon; and (3) carrying an unregistered loaded 
firearm in public.  The Superior Court sentenced 
Jones to state prison for the upper term of three years 
on each count to be served concurrently, plus a one-
year enhancement for a prior prison term.  On appeal 
Jones argued that under Section 654, the sentences 
on two of the counts had to be stayed and, even 
though the sentences were to be served concurrently, 

the sentence still violated Section 654.3  The Supreme 
Court agreed, overturning the concurrent sentences. 
 The Court partially relied on People v. Miller.4  
In Miller, the Court held that concurrent sentences 
violate Section 654 and for a court to be in compliance 
with Section 654, it must sentence the defendant for 
each count and stay execution of sentence on certain 
of the convictions to which Section 654 is applicable.5

 The question the Court had to answer in the Jones 
case was whether Section 654 prohibited concurrent 
punishment where the defendant was in possession 
of a firearm and was simultaneously violating three 
different Penal Code sections.6  In order to answer 
this question, the Court looked to the plain language 
of Section 654.  The Court reasoned that even though 
the defendant violated three different statutes, he only 
committed one physical act.  The Court ruled that if a 
defendant commits a single physical act or omission, 
Section 654 applies, even if several distinct evils arise 
from that single act.7

Implications of the ruling and potential future 
consequences:
 The extent to which Jones expands Section 654 
is still unclear.  What is clear is that a court cannot 
impose multiple punishments if a defendant is charged 
with a DUI and with driving on a suspended license 
or for various gun charges for the possession of a 
single firearm.  However, the Court also noted that if 
a defendant possesses multiple items of contraband, 
Section 654 does not preclude multiple punishments 
in that case.  Each case must therefore be evaluated to 
determine if Jones applies. • 

1In re Hayes (1969) 70 Cal.2d 604.
2People v. Jones (2012) 54 Cal.4th 350.
3Id.
4People v. Miller (1977) 18 Cal. 3d 873.
5Id. at 886.
6People v. Jones, Ct. App 3 C060376 S179552.
7Id.
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April Van Dyke is an attorney practicing criminal law 
in Manteca.  Contact April at (209) 598-9810 or 
april@aprilvandykelaw.com.



Member Spotlight: Dianne Drew Butler
Elizabeth Mowry Hull

I    recently jumped at the opportunity to sit down 
with Dianne Drew Butler to talk about the law 
and life in general.  If you know Dianne, you 

know that finding time to talk with her is not an easy 
task because her days are packed sun up to sun down.  
But Dianne agreed to meet me at 7 a.m. to talk and I 
was delighted to get to know her better.  
 What I found very interesting about our 
conversation is that Dianne is easy to know and talk 
to.  Her style of communication and her listening 
skills put me at ease and left me reflecting upon our 
conversation long after it was over.  

Elizabeth Mowry Hull is a 
sole practitioner practicing in estate 
planning, probate, and unlawful 
detainer.  Ms. Hull can be reached 
at (209) 910-3870 or via email at 
EHull.law@gmail.com

 Diane is one of Stockton’s homegrown 
attorneys, but she did not start out intending to be 
an attorney.  In her early years, Dianne thought 
working in business seemed a more likely career.  
She had a steady winter job watering a large garden 
for Morada neighbors as she was growing up.  
She found good companies in the food and retail 
industry to learn management skills from as she 
worked her way through a degree at University of 
the Pacific and law school at Humphreys, Laurence 
Drivon School of Law.  
 Dianne’s husband is a passionate bicyclist, 
having just completed a ride from Stockton to 
Santa Cruz the day before our meeting.  Since their 
daughter has been away at school, Dianne admits 
that running her family law firm is her "more than 
full time job" but it is the job of her dreams, one 
that is fostered by Dianne’s calm, “no drama” 
personality.  •
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Place Your Ad Here!
Advertise Your Business 

to the Local Legal Community 
and Beyond

Contact Natalie Vernon at the SJCBA for more information
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The San Joaquin County Bar Association

The LPM&T Section Presents

Brown Bag:
Exploring Law Practice 
Management Software

Could your law practice be running more efficiently? Do you want to generate more billable hours by 
spending less time on administration? If you answered yes, then you may want to explore getting law 

practice management software. Law practice and case management software provides law practices (from 
solo attorneys to large firms) with a convenient method of effectively and efficiently managing client and 

case information, including contacts, calendaring, and documents, as well as automating and stream 
lining law practices and procedures. This software can be used to communicate and share documents, 
calendar events, and information within the law firm and with clients. It may also be used as a billing 

program. Most are either on-line and can be used on mobile devices. 
Join the Law Practice Management and Technology Committee for a review, discussion, and 

demonstration of the features, costs, and benefits of different law practice management software.
Not a LPM&T Section Member? Come to the Brown Bag and join the Section.  Section membership costs 
only $15 per year.  For more information about the Section contact the Section Chair Nathan McGuire at 
nmcguire@neumiller.com.  To join the Section please visit www.sjcbar.org or just come to the Brown Bag!  

Bring your own lunch.

FREE to LPM&T Section Members • Non-Members can join for $15.00

September 4, 2013
12:00 Noon

SJCBA

Name:____________________________________________________________________________________________________

Phone: ____________________________________________ Email: _________________________________________________

VISA (  ) M/C  (  ) Credit Card No.: ______________________________________________________Exp.: __________________

Signature:_________________________________________________________________________________________________
Please complete this form and return it with your payment to: 
San Joaquin County Bar Association, Attention: Jennifer Riggs • 20 N. Sutter Street, Suite 300 • Stockton • CA 95202 
Phone: (209) 948-0125 • Fax: (209) 948-1361 or Register Online at www.sjcbar.org
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Section Updates
Janette Rossell

Criminal Law Section: July Roundtable

The Criminal Law Section held its monthly 
Roundtable meeting on July 10, 2013 at 
Garlic Brothers.  This meeting was the “Buy” 

courtesy of April Van Dyke and Leah Gillis.  
Ms. Gillis provided us with a summary and update of 
defense counsel’s obligations regarding advisements 
that are required when a client has an immigration 
issue that may be impacted by any criminal 
complaint, plea or conviction related to such a 
complaint.  
 It is obvious that there is a higher level of 
responsibility for such issues than many defense 
attorneys may be aware.  A request to the Executive 
Committee for an MCLE program to address this 
topic will be delivered by Ms. Gillis on behalf of the 
Section members.
 The Criminal Law Section holds a roundtable 
meeting each month.  If you are a member of this 
Section and have not been receiving the monthly 
reminders regarding these meetings, please contact 
the SJCBA office to confirm your preferred contact 
information.
 Additionally, the Criminal Law Section continues 
to work on a Motion/Expert Bank that will be 
available to section members.  If you have either law 
and motion material or expert witness information 
that you would be willing to share, please contact 
Janette Rossell at (209) 473-1811 or by email at 
janetterossell@gmail.com.

Paralegal Section
 The Paralegal Section continues to work on 
programs of interest to Section members.  The 

Executive Committee is soliciting suggestions from 
the membership for future MCLE programs and/or 
roundtable meetings.   If you have any suggestions 
for topics, format of program or locations for 
programs please forward them to Jennifer Riggs at 
jriggs@sjcbar.org. 
Family Law Section: Bench/Bar/Court Staff   
Meeting
 The Family Law Section hosted the quarterly 
Bench/Bar/Court Staff meeting on July 12, 2013 in 
Department F3.  
 Judge Tony Agbayani addressed questions about 
“Letter Briefs” including his expectations regarding 
format and content.  Judge Agbayani also shared 
information from a recent program he had attended 
which addressed the issue of providing effective 
notice of a Domestic Violence Restraining Order 
(“DVRO”). 
 San Joaquin County is now a member of the 
California Protective Order Registry (CPOR).  This 
means that any judge in the county can view the 
restraining orders/history entered into the system.  
Resetting a DVRO hearing requires that you update 
your DV119 and return ALL copies to the clerk to 
reset the matter.
 Those in attendance also received significant 
new information from Erica Ochoa, Court staff, 
concerning a variety of issues from the Clerk’s office.  
Among them, Ms. Ochoa advised that the fee for a 
subpoena for testimony from a mediator is $275.  Ms. 
Ochoa also advised the Clerk’s office was able to 
bring back an employee to assist with the backlog of 
document processing.  At the time of this meeting, 
they were working on judgments submitted in April.  
If you need a minute order without attachments, 
email Ms. Ochoa at eochoa@sjcourts.org.  
 There has been discussion about making case 
management conferences mandatory in family law 
cases.  A proposal for a Local Rule in this regard is 
expected to be published for comment in October of 
this year.  The purpose of this rule is to insure that 
discovery and settlement proposals will be properly 
utilized to resolve issues prior to trial so that only 
those issues that remain contested will proceed to 
trial.  Pro per litigants would be held to the same 
standard as retained counsel.
 The Court will be reviewing mediation 
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stipulations that are being submitted to determine if 
revisions may be helpful to ensure that parties signing 
the stipulations are understanding and in agreement 
with the proposed plan.  Of particular concern is the 
incidence of pro per litigants leaving the Court in 
search of an attorney to “re-mediate” or modify an 
agreement he doesn’t like, believing he didn’t get a 
“fair shake.”  •

 

Janette Rossell is an attorney 
with the Rossell Law Office in Stockton 
handling juvenile delinquency (defense) 
and minor's counsel (guardianships). 
Contact Janette at (209) 473-1811.
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                SAN JOAQUIN COUNTY SUPERIOR COURT CALENDARS - Distributed March 12, 2013 
 

Page1

Department Monday Tuesday Wednesday Thursday Friday 

DEPARTMENT 17 
1st Floor 

Hon. Michael Coughlan 

Misdemeanor out of 
custody DUI & Non DV: 
Arraignments,
VOP Arraignments, 
Pre Trial conference, 
Expungements & Sealings 

Civil:
Civil Harassment, 
Unlawful Detainers, 
Name changes 
 
Effective 4/8/13 

8:30 a.m. 
Misdemeanor out of 
custody:
1st offense DUI & Non 
DV:

 Arraignments, 
VOP Arr., Pre 
Trial Conf., Misc. 

1:30p.m. 
Small Claims (20) 

8:30 a.m. 
Misdemeanor out of 
custody:
1st offense DUI & Non 
DV:

 Arraignments, 
VOP Arr., Pre 
Trial Conf., Misc. 

1:30 p.m. 
Unlawful Detainers, 
Unlawful Detainer 
Motions

8:30 a.m. 
Misdemeanor out of 
custody:
1st offense DUI & Non 
DV:

 Arraignments, 
VOP Arr., Pre 
Trial Conf., Misc. 

1:30p.m. 
Small Claims (20) 

8:30 a.m. 
Misdemeanor out of 
custody:
1st offense DUI & Non 
DV:

 Arraignments, 
VOP Arr., Pre 
Trial Conf., Misc. 

11:00 a.m. 
Misdemeanor:
Expungements & 
Sealings (5-10) 

1:30 p.m. 
Unlawful Detainers, 
Unlawful Detainer 
Motions

8:30 a.m. 
Misdemeanor out of 
custody:
DUI 1st offense & Non 
DV:

 Arraignments, 
VOP Arr., Pre 
Trial Conf., Misc. 

1:30p.m. 
Name changes 

2:00 p.m. 
Civil Harassment 
TRO 

Department Monday Tuesday Wednesday Thursday Friday 

DEPARTMENT B-1 
Basement 

Comm. Sheryle Sparks 

Traffic Arraignments, 
Traffic Court Trials, 
City Ordinance, 
County Ordinance, 
Miscellaneous Infractions 
(*Hon. Richard Vlavianos 
will cover Dept. B1, if 
needed, on Tuesday at 
1:30 PM) 

Effective 9/16/13 
Revised 8/1/13 
Change to the previous 
calendar effective 9/16/13 
is highlighted 

8:30 a.m. 
Arraignments:
VC 14601/12500 (70) 

1:30 p.m. 
Walk-in Infraction 
Arraignments (70) 

8:30 a.m. 
Infraction Arraignments, 
includes Misc. Inf. (70) 

10:30 a.m. 
Court Trials (12 - includes 
up to 3 attorney cases) 

1:30 p.m. * - Eff. 8/20/13 
Infraction Arraignments, 
includes Misc. Inf. (70) 

8:30 a.m. 
Arraignments:
VC 14601/12500 (70) 

1:30 p.m. 
Walk-in Infraction 
Arraignments (70) 

8:30 a.m. 
Infraction Arraignments, 
includes Misc. Inf. (70) 

10:30 a.m. 
Court Trials (12 - includes 
up to 3 attorney cases) 

1:30 p.m. 
1)  Infraction Arr. (70) 
2)  City & County Ord.         
Arraignments 
3)  City & County Ord.         
Court Trials 
4)  Court Trials (max 20) 
5)  Court Trials (max 20) 

4:00 p.m. 
Trials by Declaration 

8:30 a.m. 
Arraignments:
VC 14601/12500 (70) 

1:30 p.m. 
Walk-in Infraction 
Arraignments (70) 

Please see the Department B1 Calendar below, revised 8/1/13 with an effective date of 9/16/13.

Court Update



The Women Lawyers Section Presents

Roundtable:
Achieving Your Work-Life Balance

Featuring~

When: Wednesday, September 18, 2013
Where: Lodi Wine Cellars

112 W. Pine Street
 Downtown Lodi

Time: 5:30 pm to 8:00 pm
appetizers, wine & a great panel discussion

Women Lawyers Section Members ~ $35.00
Non-Women Lawyers Section Members ~ $50.00* 

*Ticket price pays your Section dues for 2013

Checks should be made payable to:
 The San Joaquin County Bar Association 
20 N. Sutter Street, Suite 300, Stockton, CA 

Please RSVP by September 11, 2013 to 
Erin Guy Castillo, Women Lawyers Section Chair, 

at eguycastillo@parishlegal.com

Hon. Robin Appel
Hon. Barbara Kronlund

Hon. Linda Lofthus

Dianne Drew Butler
Catherine Huston
Cheryl Jacobsen

Saroya Leonardini

Open to all members of the San Joaquin County Bar Association

Register online at www.sjcbar.org

July/August 2013                                Across the Bar                                              Page 23                                 



Lawyers are expensive.”  That is the most 
frequent comment I receive from friends 
and family members who have ever had the 

need to retain an attorney for their legal matters.  For 
many people, retaining an attorney is essential to 
addressing their legal needs, whether it be drafting 
a will, filing for a divorce, or defending against a 
criminal allegation.  Despite the cost, most people 
can and will make the financial commitment and 
retain an attorney.
     But there is a large segment of our population 
who cannot afford to hire an attorney, no matter how 
urgent and dire their needs.  For many people, the 
cost of hiring a lawyer is simply too prohibitive.  A 
2010 article that appeared in the ABA Journal re-
ported that most people can no longer afford the cost 
of legal representation.  While there are still various 
legal aid groups who can provide free or reduced-rate 
assistance to many individuals, most of those groups 
serve people who are at or near the 
poverty level.  And budget cuts are forcing those 
same groups to further limit the number of 
constituents they serve.  Meanwhile, people who 
make “too much” money and do not qualify as 
“poor” or live below the poverty line cannot qualify 
for these free services because—ironically— they 
make too much money.  
     During an interview with The Wall Street Journal 
on the issue of access to the legal system, former law 
professor Laurence Tribe, who heads the U.S. Justice 
Department’s Access to Justice Initiative, stated, 
“[t]he problem is growing for the middle class.”
     There is no simple solution to the problem of 
access to the legal system, particularly at the state 

President's Message
Allan Jose

and federal levels.  But the San Joaquin County Bar 
Association (“SJCBA”) is attempting to improve 
access for many members of county and community.  
     For the past year, the SJCBA has been 
sponsoring and organizing a legal clinic for members 
of our community.  Twice a month, SJCBA hosts a 
legal clinic free of cost to those who wish to consult 
with an attorney about their legal issues.  The 
clinics take place in Stockton, Lodi, and Tracy.  At 
these clinics, experienced attorneys from San 
Joaquin County volunteer their time and meet with 
individuals to discuss their various legal needs.  They 
answer questions on topics that vary from family law 
to wills and trusts, criminal defense, and other legal 
fields.  Each consultation is for approximately 15 
minutes and is free to the participant.  
     SJCBA’s Legal Clinic program is a tremendous 
benefit to the community, and particularly to those 
individuals who otherwise could not afford to pay 
a lawyer $200 an hour for a consultation.  I would 
encourage our members, readers, and constituents to 
contact SJCBA in order to inquire about this 
program.  Better yet, I would encourage our 
members and colleagues to volunteer their time and 
expertise, even for one afternoon, at SJCBA’s legal 
clinics.  To find out more contact the SJCBA at 
(209) 948-0125. •

Allan F. Jose is the current president 
of the San Joaquin County Bar 
Association and practices mostly criminal 
defense. Contact Allan at (209) 948-2369 
or allanjose@sbcglobal.net. 
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In commemoration of Law Day 2014 the San Joaquin County Bar Association sponsors an 
annual Law Day Luncheon held in the Spring. At this event, we present the Law Day 

Award to an individual who has made a significant contribution to our local legal 
community.  Activities outside the law such as community involvement, volunteerism, and 

any other noteworthy achievements should also be included in the nomination.

The Bar Association is soliciting nominations for the 2014 award.
The established standards for the award are:
•	 The performance of some service or services which has greatly enhanced the prestige of 

the local bar and/or bench.
•	 A contribution of time and effort toward the delivery of more effective legal services to 

the general public.
•	 A contribution of time and effort toward the education of the bar, bench or public on    

important legal issues.
•	 A distinction as a jurist, litigator, and practitioner, and who has applied due diligence in the 

practice of law day after day.

The recipient will be selected by the Board of Governors. 
All nominations must be in writing and identify the individual(s) making the nominations. 

Telephone nominations will be accepted if followed by written confirmation.  

Nominations must reach the SJCBA before 4:30 pm on September 20, 2013.  
The announcement of the 2014 Law Day Award Recipient will be made at this year’s Annual 

Meeting on November 6, 2013. 

I wish to nominate: __________________________________________
Please attach additional pages to explain why you feel that he/she deserves the 2014 Law Day 
Award and their qualifications.

Signature: ___________________________  Date: ________________

Print Name: __________________________

The San Joaquin County Bar Association
20 N. Sutter Street, Suite 300 • Stockton • CA • 95202

Nomination for the 
2014 law day award



For most of us, the common law is a relatively 
settled concept, with few new torts recognized 
in the course of a career. But just over one year 

ago, in May 2012, the Fourth Appellate District of 
the California Court of Appeal recognized a new tort 
under California law. In Beckwith v. Dahl, (2012) 
205 Cal.App.4th 1039, the court approved a cause 
of action for intentional interference with expected 
inheritance (“IIEI”).  The court did not, however, 
provide us with any guidance as to how this new 
civil tort action will interact with existing probate 
procedures, how a plaintiff can actually prove such a 
cause of action, or who this cause of action is ulti-
mately likely to protect. 
     This article will address some of the history of 
this cause of action throughout the country, the prec-
edents the court relied on to create the new cause of 
action, and why this particular case may have been 
the trigger for the court’s recognition of the new tort.  
This article will also explain in some detail the ele-
ments required to prove a cause of action for IIEI and 
the types of evidence that may be presented to prove 

MCLE Self Study: 
California's New Tort: Intentional Interference 
with Expected Inheritance
Oona Mallett

or disprove IIEI.  Finally, this article will attempt 
to highlight some of the future challenges that may 
result for parties, lawyers and the court as a result of 
this new cause of action. 

History of the Tort
     As described in the Restatement Second of Torts, 
IIEI is committed by “[o]ne who by fraud, duress or 
other tortious means intentionally prevents another 
from receiving from a third person an inheritance 
or gift that he would otherwise have received.”  The 
interferer is then liable to the person who is prevented 
from receiving the inheritance or gift for the loss of 
that inheritance or gift. 
     Half of the states in the union had previously 
recognized a cause of action for IIEI.  Most of those 
states require a claimant to prove (1) an expectation 
of receiving an inheritance; (2) intentional interfer-
ence with that expectancy by a third party; (3) that the 
interference was independently wrongful or tortious; 
(4) that there was reasonably certainty that, but for 
the interference, the claimant would have received the 
inheritance; and (5) damages. Most also require that 
there be no adequate probate remedy. 
     Prior to Beckwith v. Dahl, the issue had come 
before the California Court of Appeal on a few oc-
casions, but it is mentioned in only two published 
opinions.  In 1995, the court in Hagen v. Hickenbot-
tom discussed the cause of action, but ultimately 
declined to directly address the validity of such a 
claim.1  Instead, the court reversed the defendant’s 
summary judgment on the basis that the defendant 
had not met its evidentiary burden.  Then, in 2010, a 
different division of the Court of Appeal declined to 
adopt the tort in Munn v. Briggs because, in that case, 
the plaintiff had an adequate remedy in probate.2 

Facts of this Case
     Plaintiff Brent Beckwith was involved in a long-
term committed relationship with Marc Christian 
MacGinnis.  MacGinnis’ parents were deceased and 
he had no children; his only living family was his 
estranged sister, defendant Susan Dahl.  MacGin-

     This activity has been approved for Minimum 
Continuing Legal Education self-study credit 
by the  State Bar of California in the amount 
of one (1) hour of General Credit for Attorneys 
and Paralegal Staff.  The San Joaquin County 
Bar Association certifies that these activities 
conform to the standards for approved education 
activities prescribed by the rules and regulations 
of the State Bar of California governing minimum 
continuing legal education. 
    To receive one (1) hour of MCLE credit, please 
answer the questions at the end of this article.  
Each  question has only one answer.  Mail 
your answer form to the San Joaquin County 
Bar Association, 20 N. Sutter Street, Stockton, 
California 95202, with a twenty-five dollar 
($25.00) processing fee.  Please make checks  
payable to SJCBA.  The correct answers and an 
MCLE certificate will be mailed to you.
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nis drafted on his computer a will leaving his estate 
in equal parts to Beckwith and Dahl.  MacGinnis 
showed the will to Beckwith, but never printed or 
signed it. 
      In 2009, MacGinnis became quite ill and was 
admitted to the hospital for surgery to repair holes 
in his lungs.  While he was waiting for surgery, on 
May 25, 2009, he asked Beckwith to find and print 
his will so that MacGinnis could sign it.  Beckwith 
attempted to locate the will but was unsuccessful.  
When Beckwith told MacGinnis he could not find 
the will, MacGinnis asked Beckwith to draft a new 
one and bring it to MacGinnis to sign.  That night, 
MacGinnis downloaded a form from the Internet and 
prepared a will for MacGinnis to sign. 
     Before presenting the will to MacGinnis, Beck-
with called Dahl to tell her about the will and 
emailed her a copy.  The will would have divided 
MacGinnis’ estate evenly between Beckwith and 
Dahl.  Dahl responded to Beckwith’s email and en-
couraged looking into a trust for MacGinnis instead.  
She promised to talk to a few attorney friends of hers 
that night about drafting a trust.  Upon receiving her 
email, Beckwith called Dahl to discuss the details, 
and she instructed him not to present the will to Mac-
Ginnis because she would have one of her friends 
prepare a trust in the next couple of days.  Beckwith 
did not present the will to MacGinnis. 
     On May 27, 2009, MacGinnis underwent surgery 
for his lungs.  The doctors discussed the risks of the 
surgery and the possibility that MacGinnis would not 
survive with Dahl, but not with Beckwith because he 
was not a family member.  Dahl did not discuss the 
risks with Beckwith and did not provide Beckwith or 
MacGinnis with any trust documents for MacGinnis 
to sign. After surgery, MacGinnis was placed on a 
ventilator, his condition worsened, and he ultimately 
died six days later after Dahl instructed the doctors 
to remove the ventilator.  MacGinnis left an estate of 
more than $1 million. 
     After MacGinnis’ death, Beckwith and Dahl met 
to discuss what would happen with MacGinnis’ 
estate.  Beckwith suggested that they again attempt 
to find the will that MacGinnis had drafted, but 
Dahl informed him that would not be necessary.  In 
June 2009, two weeks after MacGinnis’ death, Dahl 
opened probate of his estate.  She verbally informed 
Beckwith that she had initiated probate proceedings 
but did not send him copies of any filings.  She ap-

plied to become administrator of MacGinnis’ estate 
and did not list Beckwith as an interested party. 
     As time passed, Beckwith asked Dahl for details 
about how the probate case was proceeding.  In 
September 2009, she informed him that she had not 
spoken with the attorney and did not know anything.  
In October, Beckwith looked the case up online and 
sent her an email with information.  In that email he 
restated his expectation that both he and Dahl would 
receive distributions.  When she failed to respond to 
his email, he emailed her again in December asking if 
Dahl needed any information from him regarding the 
distribution of assets.  Again she failed to respond.  
     She finally responded to his third email attempt 
on December 18, 2009.  At that time, she stated that 
because MacGinnis died without a will and she was 
his only heir, the court had decided that she would 
receive all of MacGinnis’ assets.  Beckwith unsuc-
cessfully filed an objection to Dahl’s petition for final 
distribution.  The probate court found that Beckwith 
lacked standing because he was not a creditor of the 
estate and not an intestate heir of MacGinnis. 
     Beckwith filed a civil action against Dahl alleg-
ing causes of action for IIEI, deceit by false promise 
and negligence.  Dahl successfully demurred as to all 
three causes of action.  The trial court found there was 
no IIEI cause of action in California and sustained the 
demurrer as to the fraud and negligence causes of ac-
tion without leave to amend.  The court dismissed the 
complaint.  Beckwith timely appealed.  

The Court’s Decision
     The Court of Appeal reversed and remanded the 
trial court’s order sustaining the demurrer to the fraud 
and IIEI causes of action, permitting the plaintiff to 
amend his complaint to state a cause of action for IIEI 
based on the court’s newly proclaimed elements of 
the tort, listed below.
     1.  Plaintiff must plead he had an expectancy 
of an inheritance.  This does not necessarily mean 
alleging that the beneficiary is named in a will or has 
been devised property at issue; rather, it is an expecta-
tion that the plaintiff will receive some interest.
     2.  Plaintiff must allege causation.  This means 
presenting proof to a reasonable degree of certainty 
that the bequest or devise would have been in effect 
but for the defendant’s interference.
     3.  Defendant’s interference must be directed 
at someone other than plaintiff.  This is essentially 
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a derivative action to protect the deceased testator’s 
right to dispose of property freely and without im-
proper interference.  It is not an action designed to 
enforce the inchoate interests of the plaintiff.  There-
fore, the interference should have been directed at 
the testator to induce him to take some action that 
deprives the plaintiff of his expected inheritance.  If 
the plaintiff simply wants to pursue an action for 
fraud against the defendant for acts directed toward 
the plaintiff as opposed to the testator, an IIEI cause 
of action is not appropriate. 
     4.  Plaintiff must plead intent. This means that 
the defendant knew of the plaintiff’s expectancy and 
took deliberate action to interfere with that inheri-
tance.
     5.  Plaintiff must allege the interference was 
conducted by “independently tortious means.” 
This means the underlying conduct must be wrong 
for some reason other than the fact that it interferes 
with the expectancy.  This does not mean that the tort 
of IIEI pursues a remedy for the underlying behav-
ior; that behavior is merely the means by which the 
interference occurs.
     6.  Plaintiff must plead he was damaged by the 
defendant’s interference. 
     7.  Plaintiff has no adequate probate remedy. 
The cause of action for IIEI is not intended to replace 
the probate remedies that already exist to enforce or 
set aside a will.3 
     In weighing the balance of the benefit this cause 
of action may create against any potential burdens or 
costs recognition of the tort would bring, the Court 
of Appeal reviewed policies both in other states that 
recognize the tort and in California.  Many states that 
have recognized the tort have based that decision, at 
least in part, on a legal maxim similar to California’s 
that “[f]or every wrong there is a remedy.”4  The 
court also noted that in California, the law states that 
“[e]very person is bound . . . to abstain from injuring 
the person or property of another. . . .”5 
     The court had previously recognized a cause 
of action to protect beneficiaries under wills when 
they are harmed by a scrivener’s negligent drafting, 
despite a lack of privity.6  There, the court recognized 
that a failure to recognize the tort claim would impair 
the policy goal of preventing future harm.  Instead, 
the scrivener would not be liable to anyone for his 
negligence because the client would be deceased and 
the beneficiaries would not be able to show duty or 

privity to enforce their rights.  As the court noted in 
Beckwith v. Dahl, recognition of the IIEI cause of ac-
tion advances these same legal principles. 
     However, the Beckwith v. Dahl court also ac-
knowledged that there are potential policy concerns 
that mediate against recognizing the IIEI cause of ac-
tion.  First, California’s inheritance laws are creatures 
of statute that are subject to very strict fraud-protec-
tion requirements.7  The Munn court relied on the 
existence of the probate procedures as a policy rea-
son for not recognizing a cause of action for IIEI in 
2010.  It noted that permitting such a cause of action 
may “destabilize” and “undermine” probate law and 
permit dual tracks of litigation for disgruntled heirs: 
they could simultaneously pursue a cause of action 
for IIEI in civil court and contest the will in probate 
court.  The result of such a scenario could lead to 
conflicting orders, thereby causing uncertainty and 
inconsistency.  The court determined that this concern 
was remedied by limiting the tort to those parties who 
do not have an adequate remedy in probate.  These 
plaintiffs are only barred from seeking their remedy 
in probate court because of the interference of the 
alleged tortfeasor; therefore, in the court’s estimation, 
the testamentary intent protection that is inherent to 
the probate process is still protected, but the tortfeasor 
is liable for his acts. 
     Second, there is a concern that gratuitous promises 
are not enforceable.  The basis of a claim for IIEI is 
that the now-deceased person told the plaintiff that he 
should expect some inheritance.  This “promise” is 
generally not enforceable because it is gratuitous and 
because a will is revocable until death.  The expectant 
beneficiary cannot state a cause of action against the 
deceased person to enforce the promise, so the argu-
ment is that it would be incongruous to permit the 
expectant beneficiary to enforce the promise against a 
third party. 
     The court rejected this concern by comparing this 
cause of action to existing causes of action to enforce 
expectancies of future economic benefits that simi-
larly cannot be enforced directly, such as interference 
with at-will employment, interference with prospec-
tive economic advantage, and interference with 
at-will contract.  Interference with an at-will contract 
is deemed to be actionable, despite the fact that it is 
merely an expectancy, because the contractual rela-
tionship, as opposed to terms of the contract, is what 
is being protected.  Similarly, interference with at-will 
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employment is actionable because the employer’s 
ability to terminate the relationship does not entitle a 
third party to induce such a termination. 
     Third, some argue the IIEI cause of action is too 
speculative because the testator may have changed 
his mind between the time he conveyed his plan to 
the plaintiff and the time of death.  The court rejected 
this concern by stating that this is simply an issue of 
fact to be resolved in the course of litigation.  If the 
reason the plaintiff did not receive an inheritance is 
because the testator changed his mind rather than the 
defendant’s tortious interference, the plaintiff will 
not be able to satisfy the causation requirement.  This 
potential concern does not warrant excluding the pos-
sibility of the remedy for meritorious claims. 
     Fourth, the court rejected the contention that 
expectancies are only protected for “business expec-
tancies” and that the same protection should not be 
expanded to inheritance expectancies.  In making 
the contention, Dahl relied on a series of cases that 
rejected recognition of a cause of action for expec-
tancy.  
     In Youst v. Longo, the court refused a claim for 
interference with prospective economic advantage 
where the plaintiff claimed the defendant interfered 
with his “chance of winning a horserace,” literally.8  
The Youst court acknowledged that such a claim may 
be enforceable in a circumstance where the betting 
was less uncertain.  
     Similarly, in Blank v. Kirwan, the court found the 
plaintiff did not show the defendant interfered with 
his prospective economic advantage by interfering 
with his chance of obtaining a poker permit from the 
city because the facts demonstrated that the govern-
mental licensing process is too uncertain to expand 
the tort to such a factual scenario.  Rather, the court 
found that the law had protected expectancies where 
a relationship has been preexisting because those 
situations permit a jury to estimate with some suc-
cess what was lost and the likelihood the plaintiff 
would have received what was lost in the absence of 
the defendant’s interference.  Thus, the court required 
that an IIEI plaintiff show a strong probability that 
the gift or inheritance would have been devised but 
for the tortious interference of the defendant. 
     Finally, the court rejected the “floodgates” argu-
ment made by defendant that recognizing this cause 
of action will cause the court to be inundated with 
frivolous and fraudulent claims.  Mere administra-

tive convenience is not sufficient cause to preclude an 
injured plaintiff from being afforded a remedy. 

What This Means for Beckwith and Dahl
     Here, the court concluded that Beckwith failed to 
allege that Dahl directed any independently tortious 
conduct at MacGinnis.  The only wrongful conduct 
Beckwith alleged was Dahl’s false promise to Beck-
with that she would speak with her attorney friends 
and have a trust drafted for MacGinnis.  Therefore, 
the court reversed and remanded the trial court’s 
order sustaining the demurrer to Beckwith’s IIEI 
cause of action without leave to amend so that he can 
amend his complaint in conformity with the newly 
recognized cause of action.  Ultimately, unless Beck-
with can allege and show that Dahl engaged in some 
tortious conduct directed at MacGinnis that caused 
MacGinnis to not sign his will or execute some other 
instrument devising his estate partially to Beckwith, 
Beckwith will not be entitled to relief under IIEI.  
Instead, Dahl will remain the sole heir to MacGinnis’ 
estate in contravention of MacGinnis’ intent. 

What This Means for the Rest of Us
     The court left open several issues, and only time 
will tell how the court will resolve them.  
     How does a cause of action for IIEI interact with a 
no contest clause in a will?  If a testator had an exist-
ing will that contains an in terrorem clause, informs 
the plaintiff that she is going to execute a codicil 
naming the plaintiff as a beneficiary and, as a result 
of an existing beneficiary’s intentional interference, 
the testator does not execute the codicil, will the 
plaintiff run afoul of the clause by pursuing an IIEI 
claim against the existing beneficiary? 
     In this case, Beckwith clearly had no adequate 
probate remedy because he was not an intestate heir 
of MacGinnis.  What if Beckwith would technically 
have a probate remedy, for example, if he was secret-
ly married to MacGinnis, a fact unknown to Dahl, but 
the probate remedy would be inadequate because the 
interfering defendant has already pursued the probate, 
received the distribution from the estate, and divested 
herself of all the proceeds? There would then be no 
estate proceeds for the probate court to distribute, so 
a probate remedy would be inadequate. Can the disin-
herited heir then pursue a cause of action for IIEI? 
     One would imagine that charities, friends and 
unmarried partners would be the most likely plaintiffs 
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for these types of suits.  However, the cases in which 
those individuals or entities would have detailed 
knowledge of the testator’s plans are probably less 
common.  But if disinherited heirs or even named 
heirs of estates that have been fleeced before the tes-
tator’s death can rely on IIEI to pursue relief, these 
claims may become more commonplace. 
     Further, what happens if the disinherited heir 
seeks to set aside the will in probate court and simul-
taneously files a cause of action for IIEI?  Will one 
action be stayed while the other is being litigated?  
What is the statute of limitations to pursue an IIEI 
cause of action?  
     What is the standard of proof required for this 
claim?  The causation requirement necessitates proof 
to a reasonable degree of certainty that the bequest 
would have been in effect but for the defendant’s 
interference.  Does this require more than a pre-
ponderance of the evidence?  Less than clear and 
convincing evidence?  What proof will actually be 
admissible?  The court indicated that a drafted will 
is not necessary, but will the plaintiff’s bare asser-
tion that the deceased person told him he was to be 
provided for be sufficient? 
     In the year since Beckwith v. Dahl was decided, 
there has only been one published case discussing 
the IIEI cause of action.  In February of this year, 
the federal court in the Northern District of Califor-
nia decided the case of Jack v. Jack.9  In that case, 
Joseph Jack, the youngest son of Raymond Jack and 
a trustee and beneficiary of Raymond Jack’s revo-
cable living trust, sued Loretta Jack, Raymond Jack 
wife, who was thirty years younger than Raymond.  
Joseph alleged that Loretta had taken advantage of 
Raymond’s declining physical, mental and social 
health, secretly married Raymond, and convinced 
Raymond to list his residence, a trust asset, for sale.  
Joseph pursued a conservatorship of Raymond in 
state court, but while that action was ongoing, Lo-
retta had the trust assets transferred to her and moved 
with Raymond out of state.  Thus, the conservator-
ship petition was denied.  Joseph then sued Loretta 
Jack in federal court stating claims for financial elder 
abuse, fraud, cancellation of deed, quiet title and, on 
amendment, added a cause of action for IIEI. 
     The court ultimately granted the defendant’s Rule 
12(b)(6) motion to dismiss the claim because the 
testator is still alive.  In the absence of the testator’s 
death, there can be no “reasonable degree of cer-

tainty that the bequest or devise would have been in 
effect at the time of the death of the testator.”  There-
fore, the plaintiff could not state a cause of action 
for IIEI.  So, one thing we do know is that a cause 
of action for intentional interference with expected 
inheritance is probably not ripe until after the testator 
is deceased.  •

MCLE Questions are continued on the next page.
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Oona E. Mallett is an associate 
attorney with Kroloff, Belcher, Smart, 
Perry & Christopherson practicing 
business, civil litigation, estate 
planning, probate & trust law.  
Contact Oona at (209) 478-2000 or 
omallett@kroloff.com.



MCLE Questions

1. True or False? A cause of action for IIEI may be pursued while the testator is still alive. 

2. True or False? To prove a claim IIEI the plaintiff must prove independently tortious conduct directed at 
someone other than the plaintiff. 

3. True or False? Beckwith lacked standing to contest Dahl’s petition for distribution in probate court. 

4. True or False? The court of appeal found that Dahl intentionally interfered with Beckwith’s expected 
inheritance from MacGinnis’ estate. 

5. True or False? California is the first state in the nation to recognize a cause of action for IIEI. 

6. True or False? A plaintiff needs only prove IIEI by a preponderance of the evidence.

7. True or False? For a successful IIEI action, a plaintiff must show they have no adequate probate remedy.

8. True or False? Administrative convenience is sufficient cause to preclude an injured plaintiff from being 
afforded a remedy.

9. True or False? California law already protects expectancy interests in non-inheritance situations.

To receive one (1) hour of MCLE credit, please answer the questions below. Each question has only one answer. Mail 
your answer form to San Joaquin County Bar Association, 20 N. Sutter Street, Stockton, CA 95202, with a $25.00 
processing fee. Please make checks payable to San Joaquin County Bar Association. The correct answers and an 
MCLE certificate will be mailed to you.
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The San Joaquin County Bar Association

Mark F. Ornellas
Mr. Ornellas is a co-owner of Haydel & Ornellas, PLC.  He is certified by the State Bar of California, Board 
of Legal Specialization, as a specialist in probate, estate planning and trust law.  Mark is a past president of 

the Stockton Estate Planning Council and a current member of the SJCBA’s Probate, Trust & Estate 
Planning Section’s Executive Committee.  

September 26, 2013
12:15 pm - 1:15 pm

SJCBA

The Probate, Trust & Estate Planning Section Presents

Maintaining an 
Ethical Balance in 
Probate Practice

A one hour program focusing on avoiding violations of ethical standards governing estate planning, trust, 
and probate practice with emphasis on providing competent legal services, correctly identifying the client, 
avoiding conflicts of interest, distinguishing between privileged and non-privileged communications, and 

establishing reasonable attorney’s fees.

$25 Section Members • $40*SJCBA Members • $50 Non-SJCBA Members
*Includes your Section membership for 2013

Lunch is included

Name:____________________________________________________________________________________________________

Phone: ____________________________________________ Email: _________________________________________________

VISA (  ) M/C  (  ) Credit Card No.: ______________________________________________________Exp.: __________________

Signature:_________________________________________________________________________________________________
Please complete this form and return it with your payment to: 
San Joaquin County Bar Association, Attention: Jennifer Riggs • 20 N. Sutter Street, Suite 300 • Stockton • CA 95202 
Phone: (209) 948-0125 • Fax: (209) 948-1361 or Register Online at www.sjcbar.org

This activity has been approved for Minimum Continuing Legal Education credit by the State Bar of California in the amount of one (1) participatory 
hour, of which one (1) hour credit will apply to the Ethics MCLE Requirement. The SJCBA certifies that this activity conforms to the standards for 

approved education activities prescribed by the rules and regulations of the State Bar of California governing minimum continuing legal education.
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The San Joaquin County Bar Association

Presenter: Carol Langford, Esq.
Ms. Langford has an extensive background in legal ethics. She has been involved in the area of 

professional responsibility as a nationally recognized speaker, adjunct professor at U.C. Berkeley, and 
has published many articles on this subject. Ms. Langford advises lawyers on ethics and substance abuse 
issues and represents them in State Bar matters at trial.  You don’t want to miss this highly informative 

and captivating presentation.

October 3, 2013
11:45 am - 1:15 pm

Valley Brewing Company
157 W. Adams Street • Stockton

The Women Lawyers Section Presents

Substance Abuse 
& Women

The program will focus on the problem of substance abuse in the legal profession and how this affects 
women attorneys.  Recognition of the magnitude of the problem of substance abuse, risk factors, and 

treatment will be discussed.

$25 Section Members • $35 SJCBA Members • $50 Non-SJCBA Members
Lunch is included

Name:____________________________________________________________________________________________________

Phone: ____________________________________________ Email: _________________________________________________

VISA (  ) M/C  (  ) Credit Card No.: ______________________________________________________Exp.: __________________

Signature:_________________________________________________________________________________________________
Please complete this form and return it with your payment to: 
San Joaquin County Bar Association, Attention: Jennifer Riggs • 20 N. Sutter Street, Suite 300 • Stockton • CA 95202 
Phone: (209) 948-0125 • Fax: (209) 948-1361 or Register Online at www.sjcbar.org

This activity has been approved for Minimum Continuing Legal Education credit by the State Bar of California in the amount of one (1) participatory 
hour, of which one (1) hour credit will apply to the Substance Abuse MCLE Requirement. The SJCBA certifies that this activity conforms to the standards 

for approved education activities prescribed by the rules and regulations of the State Bar of California governing minimum continuing legal education.



The San Joaquin County Bar Association
20 N. Sutter Street, Suite 300 • Stockton • CA • 95202

board of governors 
Individual nomination form

term: 2014-2016

All Nominations Due on October 7, 2013

I, __________________________________________, am a member in 
good standing with the San Joaquin County Bar Association.

I wish to nominate __________________________________________ as a 
nominee for the upcoming Annual Election of the Board of Governors to be held 
on November 6, 2013.

Date: ________________      Signature: _____________________________

Each nominee needs 5 nominations in order to be considered.
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The San Joaquin County Bar Association
20 N. Sutter Street, Suite 300 • Stockton • CA • 95202

board of governors 
Group nomination form

term: 2014-2016

All Nominations Due on October 7, 2013

I, __________________________________________, am a member in 
good standing with the San Joaquin County Bar Association.

I wish to nominate __________________________________________ as a 
nominee for the upcoming Annual Election of the Board of Governors to be held 
on November 6, 2013.

Date: ________________      Signature: _____________________________

I/We are currently members in good standing with the San Joaquin County Bar 
Association and approve the nomination of the candidate listed above.

Signature: ____________________________

Signature: ____________________________

Signature: ____________________________

Signature: ____________________________
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Bar Calendar & Member Announcements

Unless otherwise indicated, all meetings start at 12 noon and are held at the SJCBA office.

Save the Date: Bar Foundation Gala
The San Joaquin County Bar Foundation presents: An 
Evening Celebration ~ Honoring Past Presidents of the 
San Joaquin County Bar Association on Friday, October 
4, 2013 at the Elkhorn Country Club at 5:30 pm.

Save the Date: SJCBA Annual Meeting
The San Joaquin County Bar Association is holding its 
Annual Meeting on Wednesday, November 6, 2013 at the 
Hilton Stockton from 11:45 am - 1:15 pm.

If you would like to submit a nomination for the Board of 
Governonrs 2014-2016 term, please see pages 34-35 for 
the nomination forms.  All applications are due by October 
7, 2013.Law Day Award Recipient 2014

Do you know an attorney who has gone above and beyond 
in our community?  If so, please see page 25 for the Law 
Day Award Nomination Form.  All applications are due by 
September 20, 2013.
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August 2013 

Monday Tuesday Wednesday Thursday Friday 

   

5 6 7 8 

1 2 

12 13 14 15 

9 

16 

19 20 21 22 23 

26 27 28 29 30 

Probate, Trusts, & 
estate Planning  

Ex Comm 

Family Law Section  
w/ Bench  

Board of Governors 

CAC Comm 
Paralegal Ex Comm 

Judicial Liaison Comm 

Program Comm 

Board of  
Governors Ex Comm 

Civil Lit Ex Comm 

Women Lawyers  
Ex Comm 

Attorney Night at 
the Ports Game 

MCLE Comm 

Criminal Law Section 
Round Table 

Legal Clinic– Lodi 

Legal Clinic-Stockton 

Civil Litigation MCLE 
Voir Dire: Insight Into 

Selecting a Jury 

Emeritus Committee 

Criminal Law  
Ex Comm 

Emeritus Committee 
4 pm 

Bar Foundation  
Ex Comm 

5:30 pm 

LPM&T Ex Comm 



Bar Calendar & Member Announcements

Unless otherwise indicated, all meetings start at 12 noon and are held at the SJCBA office.

Super Lawyer & Rising Star Attorneys, 2013
Kroloff, Belcher, Smart, Perry & Christopherson is honored 
to have one of its partners named 2013 Super Lawyers and 
two partners named 2013 Northern California Rising Stars:

• Christopher Engh ~ 2013 Super Lawyers
• Kerry L. Krueger ~ 2013 Northern California Rising Star
• Allison Cherry Lafferty ~ 2013 Northern California Rising   
  Star

July/August 2013                                Across the Bar                                             Page 37                                   

Super Lawyer & Rising Star Attorneys, 2013
Neumiller & Beardslee sends congratulations to their 
attorneys selected to the 2013 Super Lawyers and Northern 
California Rising Stars:

• James R. Dyke ~ 2013 Super Lawyers
• Clifford W. Stevens ~ 2013 Super Lawyers
• Lisa Blanco Jimenez ~ 2013 Northern California Rising      
  Star
• Nathan R. McGuire ~ 2013 Northern California Rising   
  Star

 

      

 

 

 

 

September 2013 

Monday Tuesday Wednesday Thursday Friday 

2 3 4 

9 10 11 12 

5 6 

16 17 18 19 

13 

20 

23 24 25 26 27 

30     

Labor Day Holiday 
LRS & SJCBA Closed 

Family Law Ex Comm  
w/ Mediators  

CAC Comm 

Paralegal Ex Comm 

ATB Comm 

Program Comm 

Civil Lit Ex Comm 

Women Lawyers  
Ex Comm 

Probate MCLE:  
Maintaining an Ethical 

Balance in Probate 

MCLE Comm 

Criminal Law Section 
Round Table  

4:30 pm 

Legal Clinic– Tracy 

Legal Clinic-Stockton 

Women Lawyers 
Round Table Event 

Lodi Wine Cellars 

Criminal Law  
Ex Comm 

Emeritus Committee 
4 pm 

LRS Comm 

Barristers Ex Comm 

Bar Foundation  
Ex Comm  
5:30 pm 

LPM&T Brown Bag:  
Law Practice  

Management Software 



Missing Will
Looking for a will for Ronald Eugene Blevins 
DOB: 2/25/66
Passed away: 7/18/13

Please contact Stephenie Chastain at 
(209) 405-0533 if you have any information.

Classified

Office Space Available
Kress Legal Center

20 N. Sutter Street, Stockton, CA
• Historic building beautifully renovated for legal 

offices
• Several suites now available
  • Suite 203 ~ 3,200 SF
  • Suite 301 ~ 952 SF
  • Suite 302 ~ 999 SF (coming soon)
• Major tenants are the SJC Law Library and the 

SJC Bar Association
• Located in the heart of the Downtown Business 

District

• Walking distance to Courthouse & Government 
offices

• Close proximity to the restaurants, Cinema Plaza, 
Waterfront Baseball Stadium, Events Center and 
the University Plaza Waterfront Hotel

• Rental rates starting at $0.95/SF

Office Space Available ~ Lodi

• 9' x 18' for rent in downtown Lodi solo law 
practice

• Utilities, use of conference room included
• Phone/client reception included
• $600/month

Please contact Wendy at (209) 368-5229 for 
more information

For More Information Please Contact 
Mahala Burns, Broker (209) 235-5231 
mburns@cortco.com • www.cortco.com

Office Administrator/Business 
Manager Position Available

13 attorney civil practice law firm is seeking to hire 
an Office Administrator/Business Manager.  Duties 
include human resources, bookkeeping, business 
management, operations and retirement plan 
administration.  3-5 years experience minimum.  
Salary to be determined.

Send resume to alafferty@kroloff.com.
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Missing Will/Trust
Looking for a will/trust for Edward Angelo Logario
Passed away: 2/27/06

Please contact Deborah Logario at (209) 852-2852 
if you have any information.


