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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear Adm. James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

VERIFIED COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF 
____________________________________________ 

 
 Plaintiffs Retired Admiral James Carey, Kelly S. Eustis, and the National Defense 

Political Action Committee (“National Defense PAC”) bring this action for declaratory 

and injunctive relief, and complain as follows: 
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INTRODUCTION 

1. This case challenges laws that, as interpreted and applied by the Federal Election 

Commission, abridge the freedom of speech and association guaranteed under the 

First Amendment to the Constitution.  These challenges are brought as applied 

against 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3).  National Defense Political 

Action Committee (“National Defense PAC”) and its donors’ First Amendment 

rights are infringed by laws enforced and interpreted by the Federal Election 

Commission that prohibit it from soliciting and accepting funds solely for the 

purpose of making independent expenditure communications from one bank 

account while maintaining a separate bank account to accept source and amount 

limited contributions to fund similarly limited contributions pursuant to § 

441a(a)(1)(C). 

2. Plaintiff Kelly S. Eustis is protected under the First Amendment to the United 

States Constitution to make contributions to organizations that share his views on 

public policy and candidates for public office.   Wishing to exercise that right, 

Plaintiff Kelly S. Eustis would like to make contributions to National Defense 

PAC in amounts greater than $5,000 to fund its independent advocacy to support 

election of military veterans who support limited government to federal office.  

National Defense PAC is a non-connected political committee that would like to 

exercise its right to separately receive funding to make contributions to, and 

support its independent expenditure advocacy of, military veterans running for 

federal office.   
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3. In 2009, the District of Columbia Circuit Court of Appeals recognized plaintiffs’ 

rights under the First Amendment. Non-connected political action committees, 

like National Defense PAC, have the right to accept unlimited contributions from 

individuals, committees, corporations, and unions to make independent 

expenditures. Non-connected political action committees, like National Defense 

PAC, have the concurrent right to accept amount and source limited contributions 

from individuals and other committees for the purpose of making candidate 

contributions under 2 U.S.C. § 441a(a)(2)(A).  Pursuant to EMILY’s List v. 

Federal Election Commission, 581 F.3d 1 (D.C. Cir. 2009), non-connected 

political action committees, like National Defense PAC, do not lose their rights by 

choosing to exercise them.  Individuals, in turn, have the reciprocal right to make 

contributions to organizations to associate with and amplify their voice.  Id.  This 

last term, the U.S. Supreme Court recognized the right of corporations to speak 

out about candidates and elections as being fully protected under the First 

Amendment.  Citizens United v. FEC, 130 S.Ct. 876 .(2010)  

4. To date, the Federal Election Commission has failed to implement the ruling of 

the D.C. Circuit Court of Appeals and the United States Supreme Court as 

pertains to these rights and in particular these plaintiffs.  This occurred most 

recently in the FEC’s failure to grant an affirmative response to plaintiffs’ 

advisory opinion request seeking a declaration that its actions, which accord with 

nearly identical facts as that in EMILY’s List and Citizens United, would be legal 

under the Commission’s purview.  Because of this, National Defense PAC had to 

forgo its speech during the 2010 electoral timeframe.  It is presently stymied in 
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being able to accept contributions and speak out about the upcoming 2012 

election cycle, candidates for office, and issues of the day. 

5. The FEC has failed to abide by a controlling opinion for identical issues of law 

concerning almost-identical conduct issued by the District of Columbia Circuit 

Court of Appeals.  See EMILY’s List.  581 F.3d 1. This infringes the 

constitutionally protected rights of plaintiffs – average American speakers – 

causing injuries by forcing them to seek judicial relief each time they wish to 

associate and speak freely. 

JURISDICTION AND VENUE 

6. This Court has jurisdiction over this case pursuant to 28 U.S.C. § 1331 and 2201 

as a challenge arising under the First Amendment to the Constitution of the 

United States, the Federal Election Campaign Act, and the Declaratory Judgment 

Act, 28 U.S.C. §§ 2201-02  

7. Venue is proper in this Court under 28 U.S.C. §1391(e) because Defendant is an 

entity of the United States Government. 

PARTIES 

8. Plaintiff Rear Admiral [retired] James J. Carey is a registered voter and the 

founder and treasurer of National Defense PAC and has served in that capacity 

since 2000.  He resides in Alexandria, Virginia.  

9. Plaintiff Kelly Eustis is a registered voter who resides in Sacramento, California. 

10. Plaintiff National Defense PAC is a non-partisan, non-connected political action 

committee registered with the Federal Election Commission with its principal 

mailing address in Washington, DC.   
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11. The FEC is the federal agency charged with enforcement of the Federal Election 

Campaign Act (“FECA”) and is located in Washington, D.C.   

STATEMENT OF FACTS 

12. A group of military veterans established National Defense PAC with the desire to 

promote shared patriotic values in government.  National Defense PAC advocates 

in favor of limited government, upholding a national commitment to this nation’s 

veterans, and publicly defends the rights of American soldiers.  In this role, 

National Defense PAC raises and expends funds in support of candidates for 

federal office who are military veterans and agree with its values.  Such funds are 

raised subject to the amount and source limits detailed at 2 U.S.C. § 

441a(a)(1)(C).  National Defense PAC makes contributions to candidates for 

federal office up to the applicable limit and makes independent expenditures in 

support or opposition of candidates.   

13. In the wake of what most legal experts have deemed a sea change in election law 

through Citizens United v. FEC, 130 S.Ct. 876 (2010), SpeechNow.org v. Federal 

Election Commission, 599 F.3d 686 (D.C. Cir 2010), and EMILY’s List v. Federal 

Election Commission, 581 F.3d 1 (D.C. Cir. 2009), plaintiffs hoped to secure and 

use the fullest extent of their recently recognized, but always existing, First 

Amendment rights in two separate ways.  First, National Defense PAC sought to 

engage in independent expenditure campaigns, that is, campaigns advocating the 

election or defeat of clearly identified candidates for federal office.  Part and 

parcel of National Defense PAC’s ability to engage in this speech is in its ability 

to raise funds to produce independent expenditures due to the cost of 
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advertisements, airtime, and print media.  Thus, National Defense PAC sought, as 

recognized in EMILY’s List and elsewhere, to be free of contribution limits for 

contributions given for its independent expenditure campaigns.  At the same time, 

Kelly S. Eustis desired to associate and speak with National Defense PAC by 

giving more than $5,000 per calendar year to fund independent expenditure 

campaigns.  National Defense PAC sought to maintain a separate bank account 

from which to accept contributions for candidates subject to source and amount 

limits.   

14. While the Speechnow, EMILY’s List, and Citizens United courts could not have 

been clearer protecting these rights, the FEC continues to stonewall and ignore 

these rulings, causing continued injuries to the speakers before this court. 

The Advisory Opinion Request 

15. On August 11, 2010, National Defense PAC submitted an advisory opinion 

request (“AOR”), attached as EXHIBIT A, to the FEC pursuant to 2 U.S.C. § 

437f.  This request asked whether its actions would be lawful if it: 

a. Accepted unlimited contributions from individuals, other political 
committees, corporations, and unions for the express purpose of making 
independent expenditures, including paying any or all of its own 
administrative and operating expenses, and  
 

b. Accepted contributions from individuals and other political committees 
only, subject to the limits at 2 USC §§441a(a)(l)(C) and (2)(C), to expend 
as campaign contributions to candidates, pursuant to 2 USC §441a(a)(2), 
and  

 
c. Recorded and segregated all such contributions by type and maintained 

separate bank accounts for each type, applying for the purpose of 
campaign contributions only those contributions expressly made for that 
purpose as indicated by the contributor at the time of the contribution and 
subject to the limits at 2 USC §§441a(a)(l)(C) and (2)(C).  
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16. Pursuant to 11 C.F.R. § 112.1, the FEC accepted the AOR for review, assigned it 

AOR number 2010-20, and posted it on the FEC’s website for public commentary 

on August 11, 2010. 

17. On September 17, 2010, the FEC’s general counsel issued a draft advisory 

opinion in response to National Defense PAC’s AOR. The draft advisory opinion, 

Draft A, concluded that contributions to National Defense PAC made to finance 

its independent expenditures would be subject to the contribution limits of 2 

U.S.C. § 441a(a)(1)(C) and related FEC regulations.  This “Draft A” advisory 

opinion is included as EXHIBIT B. 

18. An alternate draft, Draft B, was issued on September 21 and concluded that 

contributions to National Defense PAC made to finance its independent 

expenditures would not be subject to the contribution limits of 2 U.S.C. § 

441a(a)(1)(C) and related FEC regulations.  The alternative “Draft B” advisory 

opinion is included as EXHIBIT C. 

19. On September 23, 2010, at an open meeting of the FEC, the Commission failed 

by a vote of 2-3 to approve Draft A.  The Commission also failed by a vote of 3-2 

to approve Draft B. 

20. Pursuant to 11 C.F.R. § 112.4(a), the FEC certified on September 28, 2010 that it 

was unable to approve National Defense PAC’s AOR because it lacked the 

necessary four votes to approve the AOR.  This certification is included as 

EXHIBIT D.  The FEC’s failure to affirmatively provide a four-vote, binding 

advisory opinion in response to National Defense PAC’s request carries the 

equivalent legal effect that its proposed actions would be invalid under the FECA 
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and subject the organization to civil or criminal penalties under 2 U.S.C. § 437g 

for speaking out about candidates and otherwise engaging in political association. 

21.  The Commission's refusal to issue an advisory opinion deprives plaintiffs that 

requested it of a legal reliance defense that they could otherwise receive under 2 

U.S.C. § 437f(c).  The advisory opinion process in this matter is complete and 

deprived plaintiffs of a legal right – to engage freely in constitutionally protected 

speech and association.  See Unity 08 v. Federal Election Commission, 596 F.3d 

861 (D.C. Cir. 2010) (“parties are commonly not required to violate an agency's 

legal position and risk an enforcement proceeding before they may seek judicial 

review”); see also Democratic Senatorial Campaign Committee v. Federal 

Election Commission, 918 F.Supp. 1 (D.D.C. 1994). 

Ensuing Harm to Plaintiffs 

22. At the time of filing the advisory opinion request, several primary elections were 

less than 60 days away.  National Defense PAC filed its request as promptly as 

possible to ensure that its planned speech and association would be deemed lawful 

under the FECA and related regulations.  Because the elections were so close 

upon it, National Defense PAC asked for an expedited advisory opinion request 

pursuant to 11 C.F.R. § 112.4(b) and 72 Fed. Reg. 32,160 (July 7, 2009).  More 

than 40 days later, the Commission decided not to issue an advisory opinion. 

Given that the FEC could not issue a definitive statement concerning the legality 

of National Defense PAC’s planned actions, it was required to mute itself and 

curtail its activities during the 2010 election cycle.  
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23. During the 2010 electoral cycle, National Defense PAC planned to deploy 

independent expenditure communications targeting several opponents of endorsed 

candidates nationwide.  While National Defense PAC was free to endorse its 

preferred candidates, it was not legally permitted to solicit more than $5,000 per 

calendar year per person to fund independent expenditure campaigns for them.  

These proposed campaigns included focusing on candidates in the Eighth 

Congressional District of Michigan, the First Congressional District of Rhode 

Island, the Eighth Congressional District of Massachusetts, the Ninth 

Congressional District of New York, and the First Congressional District of 

Hawaii.  A copy of National Defense PAC’s endorsements in these campaigns is 

included as EXHIBIT E.  Because the FEC did not permit it to accept unlimited 

contributions to fund its independent expenditures, National Defense PAC was 

unable to gather the resources necessary to run independent expenditure 

campaigns and to be heard during the 2010 electoral cycle.   

Ongoing Harm to Plaintiffs 

24. As soon as possible, and certainly before the 2012 primary and general elections, 

National Defense PAC would like to make independent expenditures from its 

general fund, in various amounts, expressly advocating for or against clearly 

identified candidates of its choice.  A specific example of this is included as 

EXHIBIT F, which includes a proposed advertisement for Newsmax – a popular 

Internet destination – expressly advocating against the retention of Anthony 

Weiner in New York’s Ninth Congressional District.  This advertisement, with a 

guaranteed 50,000 views per week, would cost $6,300.00 to run in the months 
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leading up to the November 2012 elections.  The advertisements in question 

would include a picture of Anthony Weiner along with the call to “defeat 

Anthony Weiner” – asking users to click on the advertisement to learn more.  See 

EXHIBIT F.   

25. National Defense PAC would like to make additional independent expenditures in 

the months leading up to the 2012 primary and general elections based on issues 

and candidates that present themselves.  Without the ability to solicit unlimited 

contributions to fund such communications, it will not be able to speak during the 

2012 electoral season.  Without an immediate ruling from this court, it will not 

have the necessary time to fundraise and generate support for its message from 

likeminded individuals.   

26. As soon as possible, and certainly before the 2012 primary and general elections, 

National Defense PAC would like to solicit contributions for its independent 

expenditures in amounts greater than $5,000.00 per calendar year.  National 

Defense PAC has contacted donors willing to give more than $5,000.00 in single 

contributions to fund independent expenditures, but has not solicited or accepted 

such amounts due to the effect of 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3).  A 

specific example of this is included as EXHIBIT G, a letter of intent from Kelly 

S. Eustis, who wishes to donate $6,300.00 to help fund independent expenditure 

communication campaigns against Anthony Weiner but cannot due to the current 

operation and interpretation of the law by the FEC. 

27. As soon as possible, and certainly before the 2012 primary and general elections, 

Kelly S. Eustis would like to make a $6,300.00 contribution to National Defense 
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PAC to help fund independent expenditure communications against Anthony 

Weiner in the Ninth Congressional District of New York.  But for operation and 

interpretation of 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3), Kelly S. Eustis would 

make this contribution.   

28. As soon as possible, and certainly before the 2012 primary and general elections, 

National Defense PAC would like to make contributions to candidates for federal 

office subject to source and amount limits found at 2 U.S.C. §§ 441a(a)(1)(C)  

and (2)(C).  Because it plans to make unlimited independent expenditures while 

receiving unlimited contributions for them, current interpretation of the law by the 

FEC prohibits National Defense PAC from making source and amount limited 

contributions out of a separate bank account.  

29. As soon as possible, and certainly before the 2012 primary and general elections, 

National Defense PAC would like to receive contributions to fund contributions, 

subject to source and amount limits found at 2 U.S.C. §§ 441a(a)(1)(C) and 

(2)(C), to provide to favored candidates for federal office.  Because it plans to 

make unlimited independent expenditures while receiving unlimited contributions 

for them, current operation and interpretation of the law by the FEC prohibits it 

from concurrently soliciting and receiving limited contributions.  Were it 

permissible, National Defense PAC would actively fundraise and accept 

contributions for making contributions. 

National Defense PAC’s Structure and Operations 

30. National Defense PAC is an unincorporated association in Virginia, registered as 

a non-connected political action committee with the FEC.  The PAC’s bylaws 
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require it to operate independently of political candidates, committees, and 

political parties.  See EXHIBIT H.  In accord with its bylaws, National Defense 

PAC does not coordinate any of its activities with candidates or national, state, 

district or local political party committees or their agents as defined in 2 U.S.C. 

§§ 441a(a)(7)(B) and (C) and 11 C.F.R. § 109.  Id.  In addition, National Defense 

PAC does not and will not coordinate its activities with other political 

committees.   

31. National Defense PAC’s expenditures for advertisements will be “independent 

expenditures” under 2 U.S.C. § 431(17) because they will be expenditures by a 

person “expressly advocating the election or defeat of a clearly identified 

candidate” that are “not made in concert or cooperation with or at the request or 

suggestion of such candidate, the candidate’s authorized [campaign] committee, 

or their agents, or a political party committee or its agents.”  An example of a 

proposed future independent expenditure is included as EXHIBIT F.   

32.  National Defense PAC has not yet solicited or accepted any contributions in 

excess of the $5000 limit imposed by 2 U.S.C. § 441a(a)(1)(C), because doing so 

would subject it to civil and criminal penalties. 

33. The contribution limits contained in 2 U.S.C. § 441a(a)(1)(C) and 441a(a)(3) 

prevent National Defense PAC from accepting the contributions from Kelly S. 

Eustis as described in paragraphs 26 and 27 above. 

34. The contribution limits contained in 2 U.S.C. § 441a(a)(1)(C) and 441a(a)(3) 

prevent National Defense PAC from soliciting additional contributions above 

those limits. 
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35. Even if National Defense PAC could somehow raise enough money in increments 

of $5000 or less per donor per calendar year to pay for its advertisements, the 

contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) would, 

by making it harder to gather funds, limit the type and number of times it could 

run advertisements.  The limits would also diminish National Defense PAC’s 

ability to run additional advertisements concerning other federal candidates in 

other races.  This is precisely the muting effect the law had on National Defense 

PAC’s operations during the 2010 electoral cycle as described in paragraphs 22-

23.  This constitutes a direct impediment on National Defense PAC’s association 

and speech. 

36. National Defense PAC will face a credible threat of prosecution if it solicits or 

accepts contributions in excess of the limits contained in 2 U.S.C. 

§§441a(a)(1)(C) and 441a(a)(3) to fund its advertisements as described herein. 

Rear Admiral Carey and Kelly S. Eustis’ Activities 

37. The contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) 

prevent plaintiff Kelly S. Eustis from making the contributions he wants to make 

as described in paragraphs 26 and 27 above, and thus prevents him from 

associating with National Defense PAC and with other like minded individuals, as 

well as speaking, for the purpose of producing and distributing the advertisements 

described herein. 

38. Similarly, the contribution limits found in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3) prevent Rear Admiral Carey, as an agent of National Defense PAC, 

from soliciting or accepting contributions as described in paragraphs 24-26 above. 
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39. Plaintiff Kelly S. Eustis will face a credible threat of prosecution if he makes 

contributions to National Defense PAC in excess of the limits contained in 2 

U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) to fund National Defense PAC’s 

advertisements as described herein.  Plaintiff Kelly S. Eustis should not have his 

contributions to National Defense PAC count against the amount of money he 

may contribute to federal candidates under 2 U.S.C. § 441a(a)(3). 

40. Plaintiff Rear Admiral Carey will face a credible threat of prosecution if he 

solicits or accepts contributions to National Defense PAC in his role as treasurer 

in excess of the limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) to 

fund National Defense PAC’s advertisements as described herein. 

COUNT 1 
Contribution Limits — National Defense PAC 

 
41. Plaintiffs reallege and incorporate by reference all of the allegations contained in 

all of the preceding paragraphs. 

42. The application of the contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) 

and 441a(a)(3) to National Defense PAC’s independent expenditure 

communications severely burden its right to freedom of speech.  In application, 

these provisions act as expenditure limits, denying National Defense PAC the 

ability to speak effectively and efficiently.   

43. 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) are the functional equivalent of a 

speech ban imposed by the FEC against certain groups of individuals.  As the 

Supreme Court noted in Buckley v. Valeo, 424 U.S. 1, 19 n.18 (1976), “Being free 

to engage in unlimited political expression subject to a ceiling on expenditures is 

like being free to drive an automobile as far and as often as one desires on a single 
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tank of gasoline.”  The FEC imposes this limit against certain groups of 

individuals wishing to speak out about candidates for public office without 

constitutional support. 

44. National Defense PAC has prepared advertisements calling for the defeat of 

candidates for federal office and wishes to distribute those advertisements in the 

state and district in which those candidates are running for office.  But for 

operation of the law, National Defense PAC is prepared to run independent 

expenditures in the Ninth Congressional District of New York to defeat Anthony 

Weiner.  See EXHIBIT F. 

45. National Defense PAC would like to produce and broadcast additional 

advertisements calling for the election or defeat of candidates for federal office in 

the 2012 election cycle and in future election cycles. 

46. National Defense PAC has a donor who is ready, willing, and able to donate more 

than $5000 each to finance its advertisements calling for the election or defeat of 

candidates for federal office as described herein. 

47. Under 2 U.S.C. §§ 431(8), 441a(a)(1)(C), 441a(a)(3), and the FEC’s regulations, 

as interpreted and applied by the FEC, in contradistinction to the First 

Amendment and opinions of the D.C. Circuit Court of Appeals in EMILY’s List v. 

FEC and SpeechNow.org v. FEC, National Defense PAC is prohibited from 

accepting these and other contributions that exceed the limits contained in 2 

U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) that are made to finance its 

advertisements as described herein. 
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48. The application of the contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) 

and 441a(a)(3) to National Defense PAC’s independent expenditure 

communications severely burden its right to associate with its potential donors by 

placing constitutionally unjustified limits on how much money it may receive 

from likeminded individuals. 

49. National Defense PAC poses no threat of corruption or its appearance because all 

of its contributions to candidates, party committees or the hard money accounts of 

other PACs will be made from a separate account comprised of funds received 

from individuals in amounts of $5000 or less.  It will pay the expense of 

administering its contributions to candidates from the same account.  Independent 

expenditures will be made from a separate account. 

50. The application of contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3) to National Defense PAC violates its contributors’ rights to freedom of 

speech and association under the First Amendment.  By denying National Defense 

PAC contributors the meaningful ability to associate and speak through the act of 

contributing, its constitutional rights are abridged. 

51. As recognized by the District of Columbia Circuit Court of Appeals, associations 

of individuals wishing to speak out about candidates for federal office and issues 

of the day are “constitutionally entitled to raise and spend unlimited money in 

support of candidates for elected office . . . .”  EMILY’S List, 581 F.3d at 9. 

52. It is never constitutionally permissible to restrict the amount of money individuals 

may contribute to an organization that makes independent expenditures.  See, e.g., 

EMILY’S List, 583 F.3d 1; SpeechNow.org, 599 F.3d 686; N.C. Right to Life, Inc. 
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v. Leake, 525 F.3d 274 (4th Cir. 2008).  As a result, 2 U.S.C. §§ 441a(a)(1)(C), 

441a(a)(3), and the FEC’s regulations, as interpreted and applied by the FEC must 

necessarily fail to survive constitutional scrutiny.   

COUNT 2 
Contribution Limits—Individual Plaintiffs 

 
53. Plaintiffs reallege and incorporate by reference all of the allegations contained in 

all of the preceding paragraphs. 

54. Kelly S. Eustis is ready, willing, and able to contribute more than $5000 to 

finance National Defense PAC’s advertisements as described herein.  See 

EXHIBIT G (Letter of Intent, Kelly S. Eustis).   

55. Kelly S. Eustis would like to make additional contributions in the future to 

finance National Defense PAC’s advertisements as described herein and as may 

arise in future circumstances.   

56. Under 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) and the FEC’s regulations, as 

interpreted and applied by the FEC, in contradistinction to the First Amendment 

and opinions of the D.C. Circuit Court of Appeals in EMILY’s List and 

SpeechNow.org, Kelly S. Eustis is prohibited from making any contributions to 

National Defense PAC that would exceed $5000 in any calendar year that are 

made to finance its advertisements calling for the election or defeat of candidates 

for federal office. 

57. The application of the contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) 

and 441a(a)(3) severely burdens Kelly S. Eustis’ rights to associate with National 

Defense PAC, as well as speak, and its other potential donors for the purpose of 

calling for the election or defeat of candidates for federal office.  As noted by the 
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District of Columbia Circuit Court of Appeals, if one person is “constitutionally 

entitled to spend $1 million to run advertisements supporting a candidate (as 

Buckley held), it logically follows that 100 people are constitutionally entitled to 

donate $10,000 each to a non-profit group that will run advertisements supporting 

a candidate.”  EMILY’s List, 581 F.3d at 10.   

58. The application of the contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) 

and 441a(a)(3) severely burdens Kelly Eustis’ right to freedom of speech.  Indeed, 

organizations like National Defense PAC “offer an opportunity for ordinary 

citizens to band together to speak on the issue or issues most important to them.”  

EMILY’s List, 581 F.3d at 11 (internal citation omitted).  

59. Kelly S. Eustis’ contributions to National Defense PAC pose no threat of 

corruption or its appearance because National Defense PAC’s contributions to 

candidates, party committees or the hard money accounts of other PACs will be 

made from a separate account comprised of funds received from individuals in 

amounts of $5000 or less.  National Defense PAC will pay the expense of 

administering its contributions to candidates from the same account.  Independent 

expenditures will be made from a separate account. 

60. The application of contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3) as applied to National Defense PAC and to Kelly S. Eustis and Rear 

Admiral Carey violate their right to freedom of speech and association under the 

First Amendment.  

PRAYER FOR RELIEF 

 Wherefore, Plaintiffs pray for the following relief: 
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 1. A declaratory judgment that the contribution limits contained in 2 U.S.C. 

§§ 441a(a)(1)(C) and 441a(a)(3), as well as any applicable rules and regulations 

regarding these provisions, are unconstitutional as applied to National Defense PAC; 

 2. A declaratory judgment that the contribution limits contained in 2 U.S.C. 

§§441a(a)(1)(C) 441a(a)(3), as well as applicable rules and regulations regarding those 

provisions, are unconstitutional as applied to any contributions that the individual 

Plaintiffs and other supporters wish to make to National Defense PAC for its independent 

advertisements as described herein; 

 3.  Preliminary and permanent injunctions enjoining Defendant FEC from 

enforcing §§441a(a)(1)(C), and 441a(a)(3), as well as any applicable rules and 

regulations regarding those provisions, against National Defense PAC; 

 4. Preliminary and permanent injunctions enjoining Defendant FEC from 

enforcing 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3), as well as any applicable rules and 

regulations regarding those provisions, against the individual Plaintiffs and National 

Defense PAC’s other supporters for any contributions they may make to National 

Defense for independent advertisements as described herein; 

 5. An award of nominal damages of $1 for the violation of Plaintiffs’ 

constitutional rights; 

 6. Costs and attorney’s fees pursuant to any applicable statute or authority; 

 7. Any other relief that the Court deems just and appropriate. 

Date this 28th day of January, 2011. 



CAREY VERIFICATION 

I, Rear Admiral James Carey, declare as follows: 

1. 	 I am the founder and treasurer ofNational Defense PAC. 

2. 	 I have personal knowledge ofNational Defense PAC and its operations, including those 

set out in this Complaint, and if called upon to testify I would testify competently as to 

matters stated herein. 

3. 	 I verify under penalty of perjury under the laws of the United States ofAmerica that the 

factual statements in this Complaint concerning National Defense PAC are true and 

correct. Executed on January 20, 2011. 



EUSTIS VERIFICATION 


I, Kelly S. Eustis, declare as follows: 

1. 	 I am an individual residing in Sacramento, California. 

2. 	 I wish to make donations to National Defense PAC as described in this Verified 

Complaint and have personal knowledge of my desires to support the National Defense 

PAC, including those set out in this Complaint, and if called upon to testify I would 

testify competently as to matters stated herein. 

3. 	 I verify under penalty ofperjury under the laws ofthe United States ofAmerica that the 

faetual statements in this Complaint concerning my own support ofNational Defense 

PAC and wishes to donate to the organization are true and correct Executed on January 

25,201 L 



Respectfully submitted, 

Washington, DC 20013 
202.210.5431 
dbacker@dbcapitolstrategies.com 

Stephen M. Hoersting* 
700 E Schantz Ave 
Dayton, OH 45419 
937.623.6102 
hoersting@gmail.com 

Benjamin T. Barr* 
10737 Hunting Lane 
Rockville, MD 20850 
240.863.8280 
benjamin.barr@gmail.com 

*Motions for Pro Hac Vice to be filed. 
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ByCourier OFFICE OF GENERAL
COUNSEL

Thomasenia Duncan, Esq.
General Counsel
Federal Election Commission
999 E Street NW
Washington, DC 20013

Re: National Defense PAC Advisory Opinion Request

Dear Ms. Duncan:

Pursuant to 2 USC«§437(f), National Defense PAC (NDPAC) requests an advisory opinion from
the Federal Election Commission (FEC). This request addresses a highly significant and time
sensitive issue and pertains to communications referencing clearly identified federal candidates
and contributions to those candidates, some with primary elections less than 60 days away.
NDPAC requests the FEC expedite this request and render an opinion within 20 days pursuant to
74 Fed. Reg. 32,160 (July 7,2009) or, in the alternative, within 30 days under its general
expedited procedures.

I. INTRODUCTION

This request is to verify that the planned conduct of NDPAC is within the scope of the law as it
stands subsequent to Citizens United v FEC, 130 S.Ct. 876 (2010) and SpeechNOWv FEC, 599
F.3d 686 (D.C.Cir. 2010)(en bane), and in light of recently issued FEC Advisory Opinion (AO)
2010-09 and 2010-11 (July 2010).

NDPAC, a qualified non-connected political action committee (PAC), seeks to confirm that its
conduct shall be lawful if it:

(a) accepts unlimited contributions from individuals, other political committees, corporations,
and unions for the express purpose of making independent expenditures (lEs), including paying
any or all of its own administrative & operating expenses, and

(b>accepts contributions from individuals and other political committees only, subject to the
limits at 2 USC §§441a(a)(l)(C) and (2)(C), to expend as campaign contributions to candidates,
pursuant to 2 USC §441a(a)(2), and

PO BOX* 75021 • Washington, DC 20013 • 202-210-5431
www.DBCaDitolStrateaies.com
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(c) records and segregates all such contributions by type and maintains separate bank accounts
for each type, applying for the purpose of campaign contributions only those contributions
expressly made for that purpose as indicated by the contributor at the time of the contribution
and subject to the limits at 2 USC §§441a(a)(l)(C) and (2)(C).

H. BACKGROUND

NDPAC is a qualified, non-connected PAC that raises and expends funds in support of
candidates who (a) are military veterans and (b) agree with the values of NDPAC. NDPAC
currently accepts contributions from individuals subject to the amount and source limits at 2
USC §441a(a)(l)(C), and makes contributions to individual federal candidates up to the
applicable limit, as well as making independent expenditures from such funds. NDPAC does not
accept or intend to accept donations from foreign nationals or government contractors.

In response to the rulings in Citizens United v FEC, 130 S.Ct. 876 (2010) and SpeechNOWv
FEC, 599 F.3d 686 (D.C.Cir. 2010)(en bane), as well as AO 2010-09 and AO 2010-11, NDPAC
intends to expand the scope of its activities. NDPAC now intends to accept unlimited
contributions from individuals, other political committees, corporations, and unions in order to
make independent expenditures. NDPAC will also continue to accept contributions from
individuals and other committees pursuant to 2 USC §441a(a)(l)(C) for the purpose of making
candidate contributions pursuant to 2 USC §441a(a)(2)(A).

NDPAC intends to verify the source of each contribution and the intent of its use for either
independent expenditures or candidate contributions (if from an acceptable source of candidate
contribution funds). NDPAC will maintain separate bank accounts and otherwise maintain
separate accounting for each pool of funds, and provide full reporting to the FEC of all receipts
and expenditures by category. NDPAC will pay administrative or operating costs from either
account, but most likely wholly from the independent expenditure account. NDPAC will
continue to refuse any contribution from foreign nationals or government contractors.

HLDISCUSSION

Recent rulings by the Supreme Court in Citizens United v FEC, 130 S.Ct. 876 (2010) and the
U.S. Court of Appeals for the District of Columbia in SpeechNOWv FEC, 599 F.3d 686
(D.C.Cir. 2010)(en bane) have had a significant impact on permissible and Constitutionally
protected election related activities. Core to the holding of each ruling, and as cited in AO 2010-
09 and AO 2010-11, was "that independent expenditures, including those made by corporations,

PO BOX 75021 • Washington, DC 2O013 • 202-210-5431
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do not give rise to corruption or the appearance of corruption." Citizens United, 130 S. Ct at
909; see SpeechNaw, 599 F.3d at 693. See also AO 2010-09, page 3, and AO 2010-11, page 3.

Therefore, a corporation or union may, subject to applicable reporting requirements, (a) spend an
unlimited amount of treasury funds on lE's, Citizens United, 130 S. Ct at 913, (b) spend an
unlimited amount of treasury funds to pay some or all of the administrative or operating costs of
an IE-only PAC, AO 2010-09 pg. 4 f 1, that need not be an SSF, id., pg. 5 f 6, directly or
through contribution to that PAC, id., pg. 516, and (c) spend an unlimited amount of treasury
funds to pay some or all of the administrative or operating costs of an SSF which may conduct
lE's and raise funds from its restricted class to contribute to candidates, 2 USC §441b(b)(2)(C).

Individuals or group of individuals may expend unlimited personal funds on lE's themselves,
AO 2010-11, pg. 312, or in contribution to an IE-only PAC, id., pg. 3^3, including paying for
any or all of the administrative or operating costs of that committee directly or through their
contributions. However, no individual or group of individuals has an equivalent vehicle as an
SSF to make unlimited contributions to the administrative or operating expenses of a committee
that may raise and expend funds for direct campaign contributions.

As a result, corporations and unions now have greater political rights and greater ability to affect
the outcome of elections of federal candidates than any individual and in most cases even very
large groups of individuals. A cursory analysis of FEC data indicates that SSF's (corporations
and unions) outnumber non-connected committees (largely grassroots and citizens organizations)
by nearly 2-to-l, with an even greater disparity in funds raised and expended. Further, non-
connected committees expend on average 40% of funds raised for administrative or operating
expenses, up to 75% for smaller PACs. SSFs generally have these costs paid by their connected
organization, allowing use of virtually all funds raised for direct candidate contributions.

A non-connected political committee has two choices with virtually identical reporting
obligations. It may operate as an IE-only PAC and raise and expend unlimited funds from any
corporation, union, or individual for lE's only. Or, it may operate as a non-IE-only PAC, raise
and expend amount-limited contributions from individuals and other political committees only,
and make amount-limited direct contributions to candidates as well as unlimited expenditures for
LE's. Either approach requires the same accounting of receipts, sources, and expenditures.

Non-connected PACs must therefore choose between (a) unlimited receipts and unlimited
distributions for lE's, and (b) strict limitations on the sources and amounts of receipts in order to
enjoy a greater degree of free speech. In short, speakers are being forced to choose between two
forms of protected speech, either of which they may engage in, but not at the same time.

PO BOX 75021 • Washington, DC 2O013 • 2O2-21O-5431
www.DBCaDitolStrateages.com
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There is no constitutional basis to prohibit a non-connected committee from performing both
lawful, constitutionally protected functions - engaging in political speech - at the same time.
There is no constitutional basis to restrict political speech such that speakers must sacrifice one
mode of speech for another. There is no constitutional basis to restrict freedom of association
such that individuals and entities may not do in concert what they may lawfully do individually.

The Commission has expressly recognized that "Following Citizens United and SpeechNaw,
corporations, labor organizations, and political committees may make unlimited independent
expenditures from their ownfimds, and individuals may pool unlimited funds in an independent
expenditure-only political committee. It necessarily follows that corporations, labor organizations
and political committees also may make unlimited contributions to organizations such as the
Committee that make only independent expenditures. Given the holdings in Citizens United and
SpeechNaw, that "independent expenditures do not lead to, or create the appearance of, quid pro
quo corruption," Citizens United, 130 S.Ct. at 910, the Commission concludes that there is no basis
to limit the amount of contributions to the Committee from individuals, political committees,
corporations and labor organizations" AO 2010-11, page 3.

A non-IE-only, non-connected committee has long been able to directly contribute to candidates
and, further, expend unlimited amounts on lE's. Therefore, there is clearly no "appearance of or
actual quid pro quo corruption," from a PAC performing both functions. The receipts and
expenditures for each function can be separately accounted for through as simple a mechanism as
separate bank accounts to insure no funds are used for candidate contributions other than those
raised, subject to applicable limits, from individuals and other committees for that purpose. This
eliminates any greater risk of actual or apparent quid pro quo corruption than currently exists.

If both functions are individually constitutionally protected, there is no basis to prohibit them
from being conducted at the same time by the same committee, provided that they are separately
accounted for. If funds are raised, received, held, and accounted for separately, they are not
susceptible to improper allocation between categories. Therefore, these activities pose no greater
risk of apparent or actual quid pro quo corruption than has long existed from non-connected
committees making both contributions and lE's. Prohibiting non-connected committees - the
vehicle by which individuals engage in collaborative political speech - from pursuing this
proposed course of action would violate individual rights of free speech and free association
while providing corporate entities greater political rights than individuals.

PO BOX 75021 • Washington, DC 20013 • 202-210-5431
www.DBCaDitolStrataaies.com
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IV. QUESTIONS PRESENTED

1. May a non-connected political action committee (a) raise unlimited contributions from
individuals, other committees, corporations, and unions to make independent expenditures
only, and (b) raise amount and source restricted funds from individuals and other committees
only for the purpose of making candidate contributions, provided such receipts are held in
separate bank accounts by intended use and separately accounted for in FEC reporting?

2. May a non-connected political action committee pursuing the course of action outlined above
allocate any or all of its administrative or operating expenses between its accounts as it sees
fit, including paying all expenses from its independent expenditure account?

V. CONCLUSION

As a result of the rulings in Citizens United and SpeechNow, and as recognized by the
commission in AO 2010-09 and AO 2010-11, the permitted and constitutionally protected
conduct of participants in the campaign finance regime administered by the FEC has changed.
Participants in this system, specifically the non-connected committee, now enjoy greater
protection and range of operations, including to insure that individuals enjoy at least the same
political rights and opportunity to engage free political speech as corporations and unions.

NDPAC therefore seeks confirmation that it may pursue the outlined course of action, namely (a)
accepting unlimited contributions from individuals, corporations, unions, and other committees
to make independent expenditures; (b) accepting limited contributions from individuals and other
committees only to make candidate contributions; (c) separately raising, holding, expending, and
accounting for these two activities; and (d) reporting all sources of all funds and all expenditures
within the FEC reporting structure and adhering to all other applicable FEC regulations.

We would appreciate an expedited response to our request. If you need additional information,
please call me at 202-210-5431 or email me at dbacker@DBCapitolStrategies.com.

Sincerely,

Dan Backer, Esq.
Counsel & Assistant Treasurer
National Defense PAC

PO BOX 75021 • Washington, DC 20013 • 202-210-5431
www.DBCaDitolStrateaies.com
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Subject RE: National Defense PAC COUNSEL

Dear Mr. Powers,

1. I confirm your understanding of my use of that term as per our conversation, except that I
would additionally consider an "in-kind" contribution within the scope of a "political
contribution" even though not directly made to a candidate or committee, and not an
"administrative and operating expense/'
2. Yes, that is correct.

Please feel free to contact me at any time for additional information. Thank you for your time and
consideration of our request.

Regards,

Dan Backer, Esq.
202-210-5431

DB Capitol Strategies
PAC * GRASSROOTS * ADVOCACY * NONPROFIT
Home of The Strategist, a monthly PAC update
www.DBCapitolStrategies.com

From: WPowers@fJec.gov [mailto:WPowers@fec.gov]
Sent: Monday, August 16, 2010 5:19 PM
To: dbacker@DBCxipitolStrategies.com
Subject: National Defense PAC

Dear Mr. Backer-

Following up on our telephone conversation from this afternoon (Aug. 16, 2010) regarding your advisory
opinion request, please confirm our understanding of the following facts:

1. On page 1 of the request, and elsewhere, when you use the term "administrative and operating
expenses" you mean: all expenditures or disbursements that are not direct contributions to candidates,
political parties, or political committees, or that are not direct independent expenditures (or other
electoral-based disbursements). These expenses would include such items as salary, rent, advertising
expenses related to running the PAC, telephone bills, etc. It would also include fundraising costs, which
would be paid out of the general accounts of the PAC unless a commission was paid directly from the
funds raised.

2. The PAC is a volunteer-based organization, and at this time does not have a physical office. It is
incorporated in Virginia, and receives its mail at a post office box in the District of Columbia.



Thank you very much.

William A. Powers
Attorney, Office of the General Counsel
Federal Election Commission
999 E Street, NW
Washington, DC 20463
Tel: (202) 694-1631
Fax: (202) 219-
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1 This response constitutes an advisory opinion conceming the application of the 

2 Act and Commission regulations to the specific transaction or activity set forth in your 

3 request. See 2 U.S.C. 437f The Commission emphasizes that, if there is a change in any 

4 of the facts or assumptions presented, and such facts or assumptions are material to a 

5 conclusion presented in this advisory opinion, then the requestor may not rely on that 

6 conclusion as support for its proposed activity. Any person involved in any specific 

7 transaction or activity which is indistinguishable in all its material aspects from the 

8 transaction or activity vsdth respect to which this advisory opinion is rendered may rely on 

9 this advisory opinion. See 2 U.S.C. 437f(c)(l)(B). Please note the analysis or 

10 conclusions in this advisory opinion may be affected by subsequent developments in the 

11 law including, but not limited to, statutes, regulations, advisory opinions, and case law. 

12 The cited advisory opinions are available on the Commission's Web site at 

13 http://saos.nictusa.com/saos/searchao. 

14 

"[I]f an individual or association was permitted to fund the entire operation of a political 
committee, all moneys solicited by that committee could be converted into contributions, 
the use of which mî t well be dictated by the committee's main supporter. In this 
manner, political committees would be able to influence the electoral process to an extent 
disproportionate to their public support and far greater than the individual or group that 
fmances the committee's operations would be able to do acting alone. In so doing, they 
could comipt the political process in a manner that Congress, through its contribution 
restrictions, has sought to prohibit." 

453 U.S.atl99n.l9. 
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3 Dan Backer, Esq. 
4 DB Capitol Strategies 
5 P.O. Box 75021 REVISED DRAFT A 
6 Washington, D.C. 20013 

8 Dear Mr. Backer: 

9 We are responding to your advisory opinion request on behalf National Defense 

10 PAC ("NDPAC"), conceming the application of the Federal Election Campaign Act of 

11 1971, as amended (the "Act"), and Commission regulations to a proposed plan to accept 

12 unlimited contributions from individuals, other political conmiittees, corporations, and 

13 labor organizations to fund independent expenditures from a separate bank account and to 

14 allocate the cost of all of the Committee's administrative and operating expenses between 

15 accounts as it sees fit. The Commission concludes that the Act and Comjnission 

16 regulations do not permit NDPAC' s proposed course of action. 

17 Background 
I 

18 The facts presented in this advisory opinion are based on your letter received on 

19 August 11,2010 and emails received on August 17,2010 and September 7,2010. 

20 NDPAC is a nonconnected committee that is incorporated in Virginia and that 

21 maintains a post office box in Washington, D.C. At this time, NDPAC has no physical 

22 office. It filed a statement of organization on July 20,2000, and has filed regular reports 

23 wdth the Conmiission since that time. NDPAC qualified as a multicandidate committee 

24 on May 17,2004. 

25 NDPAC intends to make both contributions to candidates and independent 

26 expenditures. NDPAC will incur administrative and operating expenses, as well as 
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1, fundraising costs. NDPAC will accept unlimited contributions from individuals, other 

2 political committees, corporations, and labor organizations for the purpose of making 

3 independent expenditures, or paying for administrative and operating expenses, but 

4 NDPAC will not accept contributions from foreign nationals or Federal contractors, 

5 national banks, or organizations organized by act of Congress. NDPAC will maintain 

6 two separate bank accounts. It will deposit in one account all contributions it receives 

7 that will be used for making independent expenditures. The second account will contain 

8 all contributions it receives to make contributions to candidates. The contributions 

9 deposited in the second account vnW comply with the Act's amount limitations and 

10 source prohibitions. 

11 NDPAC will maintain records for each account, and fully disclose all receipts and 

12 disbursements on the reports it files with the Commission as required by the Act and 

13 Commission regulations. 

14 Legal Background 

15 The Act and Commission regulations prohibit any individual from making 

16 contributions that in the aggregate exceed $5,000 per year to a political committee that is 

17 not an authorized committee of a candidate or a political party committee. 2 U.S.C. 

18 441a(a)(l)(C); 11 CFR 110.1(d). In addition, the Act and Commission regulations 

19 prohibit any individual from making contributions to political committees (that are not 

20 national party committees), which in the aggregate exceed $69,900 per biennial period. 

21 2 U.S.C. 441a(a)(3)(B); 11 CFR 110.5.* The Act and Commission regulations also limit 

22 contributions made by multicandidate political committees (that are not national party 

' Similarly, the Act prohibits political committees from knowingly accepting contributions in excess of 
these limitations. 2U.S.C.441a(f). 
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1 committees) to $5,000 per year. 441a(a)(2)(C); 11 CFR 110.2(d). Finally, the Act and 

2 Commission regulations prohibit corporations and labor organizations from making 

3 contributions. 2 U.S.C. 441b(a); 11 CFR 114.2(b)(1). 

4 The Supreme Court has long distinguished between limits on contributions and on 

5 independent expenditures: "Contribution limits ... unlike limits on independent 

6 expenditures, have been an accepted means to prevent quid pro quo corruption." Citizens 

7 United V. Federal Election Commission, 130 S. Ct. 876, 909 (2010) (citation omitted). 

8 Restrictions on both the amount and source of contributions received by political 

9 committees have been upheld by the Supreme Court as a means of preventing corruption. 

10 See Buckley v. Valeo, 424 U.S. 1,26-27 (per curiam) (upholding individual contribution 

11 limits); California Medical Association v. Federal Election Commission, 453 U.S. 182, 

12 197-98 (1981) ("CalMed") (same); Federal Election Commission v. Beaumont, 539 U.S. 

13 146,154 (2003) (upholding source prohibitions). 

14 In Beaumont, the Supreme Court recognized that section 441 b's corporate 

1:5 contribution "ban was and is intended to prevent corruption or the appearance of 

16 corruption" and that "restricting contributions by various organizations hedges against 

17 their use as conduits for circumvention of valid contribution limits." Id. at 154-55 

18 (intemal quotation marks omitted). Likewise, in CalMed, the Supreme Court also upheld 

19 individual contribution limits to political committees that, in tum, make contributions 

20 themselves because such limits are aimed to prevent corruption. See 453 U.S. at 197-98 

21 ("Congress enacted § 441 a(a)( 1 )(C) in part to prevent circumvention of the very 

22 limitations on contributions that this Court upheld in Buckley.'y, CalMed, 453 U.S. 203 

23 (Blackmun, J., concurring) ("contributions to multicandidate political committees may be 
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1 limited to $5,000 per year as a means of preventing evasion of the limitations on 

2 contributions to a candidate or his or her authorized campaign committee upheld in 

3 Buckley'). 

4 Recent court decisions and Commission advisory opinions have concluded that 

5 limits on independent expenditures, and the contributions received by organizations, 

6 including political committees, that only make independent expenditures, are not 

7 supported by the same corruption and anti-circumvention rationales as contribution 

8 limits. See SpeechNow.org v. FEC, 599 F.3d 686,689 (D.C. Cir. 2010) Q'SpeechNow'') 

9 (contribution limits of 2 U.S.C. 441a(a)(l)(C) and 441a(a)(3) are unconstitutional as 

10 applied to independent expenditure-only political committees); see also Advisory 

11 Opinions 2010-09 (Club for Growth) and 2010-11 (Commonsense Ten) (concluding that 

12 an independent expenditure-only committee may accept unlimited contributions from 

13 individuals, political committees, corporations, and labor organizations). However, each 

14 of these decisions and Advisory Opinions was expressly limited to organizations that 

15 make only independent expenditures, and that do not make contributions. See Citizens 

16 United, 130 S.Ct. at 909 ("Citizens United has not made direct contributions to 

17 candidates, and it has not suggested that the Court should reconsider whether contribution 

18 limits should be subjected to rigorous First Amendment scrutiny."); SpeechNow 599 

19 F.3d at 689 ("we only decide these questions as applied to contributions to SpeechNow, 

20 an independent expenditure-only group"); Advisory Opinion 2010-09 (Club for Growth) 

21 ("because the Committee, like SpeechNow, intends to make only independent 

22 expenditures, there is no basis to impose contribution limits on the Committee"). 



AO 2010-20 
Revised Draft A 
Page 5 

1 In sharp contrast, NDPAC, a political committee that makes contributions to 

2 candidates, proposes to establish a separate account for making independent 

3 expenditures, and to accept unlimited contributions from individuals, other political 

4 committees, corporations, and labor organizations to that account. Although the 

5 Commission has concluded that the Act's amount limitations and source prohibitions do 

6 not apply to contributions to a political committee that makes only independent 

7 expenditures, see Advisory Opinions 2010-09 (Club for Growth) and 2010-11 

8 (Commonsense Ten), NDPAC makes both independent expenditures and contributions. 

9 The Commission therefore concludes that neither recent court decisions nor these 

10 advisory opinions apply to NDPAC, which, like all other committees that make 

11 contributions to candidates, remains subject to the Act's amount limitations and source 

12 prohibitions.̂  

13 Questions Presented 

14 1. May NDPAC, a nonconnected committee that makes both contributions and 

1,5 independent expenditures, accept unlimited contributions fi'om individuals, other political 

16 committees, corporations, and labor organizations to make independent expenditures 

17 only, provided such receipts are held in separate bank accounts by intended use and 

18 separately accountedfor in reporting to the Commission? 

19 2. May NDPAC, a nonconnected committee that makes both contributions and 

20 independent expenditures, allocate any or all of its administrative or operating expenses 

^ The comment submitted by the Center for Competitive Politics underscores this conclusion by drawing 
attention to the distinction between a union (or corporation) spending its own general treasury funds for 
independent expenditures or for administering its separate segregated fund (a political committee), and the 
committee itself making contributions. 
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1 between its accounts, including allocating one hundred percent of these expenses from its 

2 independent expenditure account? 

3 Legal Analysis and Conclusions 

4 1. May NDPAC, a nonconnected committee that makes both contributions and 

5 independent expenditures, accept unlimited contributions from individuals, other political 

6 committees, corporations, and labor organizations to make independent expenditures 

i only, provided such receipts are held in separate bank accounts by intended use and 

8 separately accountedfor in reporting to the Commission? 

9 No, a nonconnected committee, such as NDPAC, may not accept unlimited 

10 contributions from individuals, corporations, labor organizations, or other political 

11 committees if it makes both contributions to candidates and independent expenditures. 

12 Both the Act and Commission regulations prohibit a political conunittee from 

13 accepting the types of contributions contemplated by NDPAC's request. See 2 U.S.C. 

14 441a(a)(l)(C) and 441a(f) (limiting individual contributions to $5,000); 2 U.S.C. 441b(a) 

15 (prohibiting corporate and labor organization contributions). Section 441 a specifically 

16 limits contributions to a political committee from individuals and other political 

17 committees to $5,000, while section 441b prohibits the receipt of corporate and labor 

18 organization contributions in any amount. Similarly, Commission regulations prohibit 

19 unlimited contributions by individuals or political committees, see 11 CFR 110.1 (d) and 

20 110.2(d), as well as contributions by corporations and labor organizations. See 11 CFR 

21 114.2(b)(1). Consequently, the Act's contribution limits and prohibitions prevent 

12 NDPAC from accepting the proposed contributions. 
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1 Further, the Act's amount limits and source prohibitions for contributions to 

2 political committees making both contributions and independent expenditures remain 

3 fully in effect. Applying the relevant provisions of the Act and Commission regulations 

4 to the request at hand, the Commission concludes that NDPAC may not accept unlimited 

5 contributions from individuals, other political committees, corporations, and labor 

6 organizations to make independent expenditures. 

7 2. May NDPAC, a nonconnected committee that makes both contributions and 

8 independent expenditures, allocate any or all of its administrative or operating expenses 

9 between its accounts, including allocating one hundred percent of these expenses from its 

10 independent expenditure account? 

11 No, a nonconnected committee such as NDPAC may not allocate its 

12 administrative or operating expenses, including fundraising costs, between separate bank 

13 accounts as it sees fit because, as explained in the answer to question one, NDPAC may 

14 not use a separate bank account containing impermissible contributions to make 

15 independent expenditures if it also makes contributions to candidates. Moreover, 

16 NDPAC's request to support all of its activity, including the making of contributions to 

17 candidates using unlimited contributions from individuals, other political committees, 

1,8 corporations, and labor organizations would result in the subsidization of its contributions 

19 to candidates and political parties and is therefore directly at odds with the Act's goal of 

20 preventing the circumvention of valid contribution limits.̂  

^ In CalMed, the Supreme Court concluded that the Act properly prevented such circumvention of 

contribution limits: 
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1 The Commission notes that this advisory opinion implicates issues that may be 

2 the subject of a forthcoming rulemaking in response to the Citizens United, SpeechNow, 

3 and EMILY's List decisions. This guidance provided in this advisory opinion is therefore 

4 subject to change or invalidation pending the conclusion of that rulemaking. 

5 

6 On behalf of the Commission, 
7 
8 
9 

10 Matthew S. Petersen 
11 Chairman 
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1 ADVISORY OPINION 2010-20 
2 
3 Dan Backer, Esq. 
4 DB Capitol Strategies 
5 P.O. Box 75021 DRAFTS 
6 Washington, D.C. 20013 

8 Dear Mr. Backer: 

9 We are responding to your advisory opinion request on behdf of Nationd 

10 Defense PAC ("NDPAC"), conceming the application of the Federal Election Campdgn 

11 Act of 1971, as amended (the "Act"), and Commission regulations to a proposed plan to 

12 accept unlimited contributions from individuds, other politicd committees, corporations, 

13 and labor organizations to fund independent expenditures from a separate bank account, 

14 and to allocate the cost of dl of the Committee's administrative and operating expenses 

15 between accounts as it sees fit, including paying dl expenses from its independent 

16 spending account. The Commission concludes that NDPAC may accept unlimited 

17 contributions to its separate bank account to fund independent expenditures. Consistent 

18 with the Court of Appeals for tiie D.C. Circuit's decision in EMILY's List v. FEC, 

19 NDPAC should dlocate ite administrative and operating expenses between ite accounts in 

20 a manner that "'closely' corresponds" to the proportion of its activities funded by each 

21 account. 

22 Background 

23 The facts presented in this advisory opinion are based on your letter received on 

24 August 11,2010 and emdl received on August 17,2010. 

25 NDPAC is a nonconnected committee that is incorporated in Virginia and that 

26 mdntdns a post office box in Washington, D.C. At this time, NDPAC has no physicd 
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1 office. It filed a stetement of organization on July 20,2000, and has filed regdar reports 

2 with the Conunission since that time. NDPAC qudified as a multicandidate conunittee 

3 on May 17,2004. 

4 NDPAC intends to make both contributions to candidates and independent 

5 expenditures. NDPAC will incur administrative and operating expenses, as well as 

6 fundrdsing costs. NDPAC vsdll accept unlimited contributions from individuds, other 

7 politicd conunittees, corporations, and labor organizations for the purpose of making 

8 independent expenditures, or paying for administrative and operating expenses, but 

9 NDPAC will not accept contributions from foreign nationds or Federd contractors, 

10 nationd banks, or corporations organized by act of Congress. NDPAC vnW mdntdn two 

11 separate bank accounts. It m\\ deposit in one account dl contributions it receives that 

12 vfiW be used for making independent expenditures The second account will contdn dl 

13 contributions it receives to make contributions to candidates. The contributions deposited 

14 in the second account will comply v\dth the Act's amount limitetions and source 

15 prohibitions. 

16 NDPAC will maintdn records for each account, and fully disclose dl receipts and 

17 disbursements on the reports it files witii the Commission as required by the Act and 

18 Commission regulations. 

19 Questions Presented 

20 1. May NDPAC, a nonconnected committee that makes both contributions and 
21 independent expenditures, accept unlimited contributions from individuals, 
22 other political committees, corporations, and labor organizations to make 
23 independent expenditures only, provided such receipts are held in separate 
24 bank accounts by intended use and separately accounted for in reporting to 
25 the Commission? 
26 
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1 2. May NDPAC, a nonconnected committee that makes both contributions and 
2 independent expenditures, allocate any or all of its administrative or 
3 operating expenses between its accounts, including paying all expenses from 
4 its independent expenditure account? 
5 
6 Legal Analysis and Conclusions 

7 1. May NDPAC, a nonconnected committee that makes both contributions and 
8 independent expenditures, accept unlimited contributions from individuals, 
9 other political committees, corporations, and labor organizations to make 

10 independent expenditures only, provided such receipts are held in separate 
11 bank accounts by intended use and separately accounted for in reporting to 
12 the Commission? 
13 
14 Yes, as a nonconnected conunittee that makes both contributions and independent 

15 expenditures, NDPAC may accept unlimited contributions from individuds, other 

16 politicd conunittees, corporations, and labor organizations so long as it deposits those 

17 funds into a separate bank account, and does not use such funds to make contributions to 

18 Federd candidates, nationd party committees, or politicd party committees' Federd 

19 accounts. 

20 The Act and Commission regdations prohibit any individud from making 

21 contributions that, in the aggregate exceed $5,000 per year to a politicd committee that is 

22 not an authorized committee of a candidate or a politicd party committee. 2 U.S.C. 

23 441a(a)(l)(C); 11 CFR 110.1(d). In addition, tiie Act and Conunission regulations 

24 prohibit any individual from making contributions to politicd committees that are not 

25 nationd party committees which, in the aggregate, exceed $69,900 per biennid period. 

26 2 U.S.C. 441a(a)(3)(B); 11 CFR 110.5.' The Act and Conunission regulations dso limit 

27 contributions made by multicandidate politicd committees that are not nationd party 

28 committees to $5,000 per year. 441a(a)(2)(C); 11 CFR 110.2(d). Further, tiie Act and 

' Similarly, the Act prohibits political committees from knowingly accepting contributions in excess of 
these limitations. 2 U.S.C. 441a(f). 
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1 Commission regulations prohibit corporations and labor organizations from making 

2 contributions. 2 U.S.C. 441b(a); 11 CFR 114.2(b)(1). Findly, politicd conmiittees must 

3 organize, register, and report pursuant to the Act and Conunission regdations. 

4 See 2 U.S.C. 432,433, and 434; see also 11 CFR 102.1,102.2,102.7, and Part 104. 

5 Recently, the U.S. Court of Appeds for the District of Columbia Circuit held that 

6 "the contribution limits of 2 U.S.C. 441a(a)(l)(C) and 441a(a)(3) are imconstitutiond as 

7 applied to individuds' contributions to SpeechNow," an independent expenditure-only 

8 group. See SpeechNow.org v. FEC, 599 F.3d 686,689 (D.C. Cir. 2010) CSpeechNow").^ 

9 The D.C. Circuit dso held that "non-profit entities are entitled to make theu: expenditures 

10 - such as advertisements, get-out-the-vote efforts, and voter registration drives - out of a 

11 soft-money or generd treasury account that is not subject to source and amount limits." 

12 EMILY'S List v. FEC, 581 F. 3d 1,12 (D.C. Cir. 2009); see also id. at 10 ("... individud 

13 citizens may spend money v̂ thout limit (apart from the limit on their own contributions 

14 to candidates or parties) in support of the election of particdar candidates"). 

15 Moreover, the United Stetes Supreme Court held in Citizens United that 

16 corporations may make unlimited independent expenditures using corporate treasury 

17 fimds. See Citizens United v. FEC, 130 S. Ct. 876,913 (2010). The Court of Appeds in 

18 SpeechNow relied extensively on the Supreme Court's decision in Citizens United. See 

19 SpeechNow, 599 F.3d at 692-96. Following Citizens United and SpeechNow, 

^ The court held, however, that the "reporting requirements of 2 U.S.C. 432,433, and 434(a) and the 
organizational requirements of 2 U.S.C. 431(4) and 431(8) can constitutionally be applied to SpeechNow. 
See id 
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1 corporations, labor organizations,̂  and politicd committees may make unlimited 

2 independent expenditures from their own funds, and individuals may pool unlimited 

3 funds in an independent expenditure-only politicd committee. 

4 The Commission recently concluded in Advisory Opinions 2010-09 (Club for 

5 Growrth) and 2010-11 (Commonsense Ten), based upon these recent cases, that 

6 corporations, labor organizations and politicd conunittees dso may make unlimited 

7 contributions to a nonconnected independent expenditure-only committee like 

8 Commonsense Ten or an independent expenditure-only committee esteblished by a 

9 corporation like Club for Growth. Given the holdings in Citizens United and SpeechNow, 

10 that "independent expenditures do not lead to, or create the appearance of, quid pro quo 

11 corraption," Citizens United, 130 S.Ct. at 910, the Commission concluded that there was 

12 no basis to limit the amount of contributions to an independent expenditure-only 

13 conunittee from individuds, politicd committees, corporations, and labor organizations. 

14 See Advisory Opinions 2010-09 (Club for Growtii) and 2010-11 (Commonsense Ten). 

15 NDPAC differs from SpeechNow, Conunonsense Ten, and the politicd 

16 committee to be esteblished by Club for Growth m that the latter three politicd 

17 committees sought to make only independent expenditures, while NDPAC makes both 

18 independent expenditures and contributions to candidates. However, this difference does 

19 not affect NDPAC's ability to accept unlimited contributions from individuds, 

20 corporations, other politicd committees, and labor organizations in order to fund 

^ Although Citizens United did not directly address whether labor organizations also have a First 
Amendment right to use their general treasury funds for independent expenditures and electioneering 
communications, the Act and Commission regulations generally treat labor organizations in the same way 
as corporations. The Court's decision suggests no basis for treating labor organization communications 
differently than corporate communications under the First Amendment. 
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1 independent expenditures. See EMILY's List. It merely has to esteblish a separate 

2 account to do so. 

3 According to the court: 

4 The constitutiond principles that govem such a hybrid non-profit entity 
5 follow ineluctebly from the well-esteblished principles goveming the other 
6 two categories of non-profits. To prevent circumvention of contribution 
7 limits by individud donors, non-profit entities may be required to make 
8 their ovm contributions to federd candidates and parties out of a hard-
9 money account-that is, an account subject to source and amount 

10 limitations ($5000 annudly per contributor). Similarly, non-profits also 
11 may be compelled to use their hard-money accounts to pay an 
12 appropriately tdlored share of administrative expenses associated vsdth 
13 tiieir contributions. See Cal-Med, 453 U.S. at 198-99 n. 19,101 S.Ct. 
14 2712 (opinion of Marshall, J.). But non-profit entities are entitied to make 
15 their expenditures-such as advertisements, get-out-the-vote efforts, and 
16 voter registration drives-out of a soft-money or generd treasury account 
17 that is not subject to source and amount limite. Steted another way: A 
18 non-profit that makes expenditures to support federd candidates does not 
19 suddenly forfeit its First Amendment ri^ts when it decides dso to make 
20 direct contributions to parties or candidates. Rather, it simply must 
21 ensure, to avoid circumvention of individud contribution limits by ite 
22 donors, that its contributions to parties or candidates come from a hard-
23 money account. 
24 
25 EMILY'S List, 581 F.3d at 12. The court fiuther noted tiiat, "[i\f Austin were overmled, 

26 then non-profits would be able to make unlimited express-advocacy expenditures fix)m 

27 their soft-money accounts even if they accepted donations from for-profit corporations or 

28 unions to those accounts." M at 12 n. 11. 

29 NDPAC, like EMILY's List, is a "hybrid" entity that focuses on both direct 

30 contributions to Federd candidates as well as independent expenditures. Id. at 12. 

31 Although 2 U.S.C. 441a(a)(l)(C) wodd still appear, on its face, to continue to apply even 

32 to these types of hybrid non-profit entities, under Citizens United, EMILY's List, and 
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1 SpeechNow, the rationale for limiting contributions to a politicd committee's 

2 independent-spending account is no longer supportable. See AOs 2010-09 and 2010-11. 

3 Accordingly, the Coinmission concludes that a politicd committee that makes 

4 both contributions and independent expenditures, such as NDPAC, may make its 

5 independent expenditures using an independent spending account that is wholly separate 

6 from the account it uses to make contributions to candidates and politicd parties.̂  

7 Therefore, the Commission concludes that NDPAC may accept unlimited contributions 

8 from individuds, other politicd committees, corporations, and labor organizations so 

9 long as it uses these contributions only for independent spending (as opposed to 

10 contributions to Federd candidates) and the administrative expenses discussed below, 

11 and so long as it uses a separate bank account to do so. 

12 2. May NDPAC, a nonconnected committee that makes both contributions and 
13 independent expenditures, allocate any or all of its administrative or 
14 operating expenses between its accounts, including paying all expenses fi'om 
15 its independent expenditure account? 
16 
17 NDPAC may dlocate its administrative and operating expenses between its 

18 accounts in a manner that "'closely' corresponds" to the proportion of its activities 

19 funded by each account, such as the amount of federd contributions as compared to its 

20 spending on independent electoral activity. 

^ The Commission notes that, in the altemative, those persons who created and operate NDPAC may 
establish a separate political committee to make independent expenditures using contributions not subject 
to the amount limitations and source prohibitions of die Act. See Advisory Opinions 2010-09 (Club for 
Growth) and 2010-11 (Commonsense Ten). Through the establishment of an independent expenditure-only 
political committee, these persons may engage in the same type of independent speech as they seek to do 
through the acceptance of unlimited contributions into a separate account. Moreover, a separate political 
committee that engages only in independent spending would not be subject to the Act's contributions limits 
otherwise applicable to NDPAC under the Commission's traditional affiliation analysis at 11 CFR 
110.3(a)(1), since contributions to such committees cannot constitutionally be limited under Citizens 
United, SpeechNow, and EMILY's List. 
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1 Neither the Act nor Commission regulations cmrentiy prescribe an dlocation 

2 regime for a nonconnected committee that makes both independent expenditures and 

3 contributions to candidates. The Commission repeded 11 CFR 106.6(c), which 

4 prescribed the dlocation ratio for administrative expenses, because this mle was vacated 

5 by the court in EMILY's List. See Find Rules, Funds Received in Response to 

6 Solicitations; Allocation of Expenses by Separate Segregated Funds and Nonconnected 

7 Conunittees, 75 FR 13223 (Mar. 19,2010). Witiiout regulations prescribing tiie 

8 dlocation of administrative expenses, nonconnected committees should dlocate their 

9 administrative expenses in a manner that "'closely' corresponds to the percentage of 

10 activities relating to its contributions as compared to its advertisements, get-out-the-vote 

11 efforts, and voter registration activities." See EMILY's List, 581 F.3d at 12 (citing Davis 

12 V. FEC, 128 S. Ct. 2759,2770 (2008); CalMed, 453 U.S. at 198-99 n.l9). One 

13 acceptable method is to allocate according to the percentage of NDPAC's Federd 

14 contributions as compared to the percentage of its disbursements for dl otiier independent 

15 spending. In doing so, the NDPAC may determine the dlocation ratio either on an 

16 estimated funds spent method (a forward looking estimate of spending over the election 

17 cycle) or an actual funds spent method (reflecting actud spending during the reporting 

18 period). This is not necessarily the only acceptable dlocation method under EMILY's 

19 List. 

20 NDPAC must report dl contributions to, and expenditures from, ite proposed 

21 independent expenditure account pursuant to the Act and Commission regulations. 

22 See 2 U.S.C. 434; 11 CFR Part 104. Though tiiese contributions wodd normdly be 

23 disclosed on Line 11(a) of Form 3X, there is not, at present, a clear way to distinguish on 
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1 Line 11 (a) between contributions deposited into the generd account and contributions 

2 deposited into the independent expenditure account. Accordingly, at present 

3 contributions deposited into the independent expenditure account shodd be reported on 

4 Line 17 of Form 3X titled "Other Federd Receipts" accompanied by a memo text to state 

5 when a receipt that is itemized on Schedule A has been deposited into the independent 

6 expenditure account. 

7 For similar reasons, disbursements for administrative/operating expenses made 

8 from NDPAC's independent expenditure account shodd be disclosed on Line 29 of Form 

9 3X titied "Other Disbursements" (as opposed to Line 21 (b) of Form 3X) and shodd 

10 include a memo text to state when a disbursement that is itemized on Schedde B was 

11 made from the independent expenditure account.̂  

12 This response constitutes an advisory opinion conceming the application of the 

13 Act and Commission regdations to the specific transaction or activity set forth in your 

14 request. See 2 \J.S.C. 431 f. The Commission emphasizes that, if there is a change in any 

15 of the facts or assumptions presented, and such facts or assumptions are materid to a 

16 conclusion presented in this advisory opinion, then the requestor may not rely on that 

17 conclusion as support for its proposed activity. Any person involved in any specific 

18 transaction or activity which is indistinguishable in dl ite materid aspects from the 

19 transaction or activity with respect to which this advisory opinion is rendered may rely on 

20 this advisory opinion. See 2 U.S.C. 437f(c)(l)(B). Please note the andysis or 

21 conclusions in this advisory opinion may be affected by subsequent developments in the 

^ Independent Expenditures should be disclosed on Schedule E for Line 24 of Form 3X and a memo text 
included to state when a disbursement that is itemized on Schedule E was made from the independent 
expenditure account. 
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1 law including, but not limited to, statutes, regdations, advisory opinions, and case law. 

2 The cited advisory opinions are avdiable on the Commission's Web site at 

3 http://saos.nictusa.coni/saos/searchao. 

4 The Commission notes that this advisory opimon implicates issues that may be 

5 the subject of a forthcoming mlemaking in response to the Citizens United, SpeechNow, 

6 and EMILY's List decisions. This guidance provided in this advisory opinion is, 

7 therefore, subject to change or invdidation pending the conclusion of that mlemaking. 

8 

9 On behdf of the Commission, 
10 
11 
12 
13 Matthew S. Petersen 
14 Chairman 



 
 
 
 
 
 

EXHIBIT D 
FEC Certification of failure to approve either 

draft Advisory Opinion 
  



BEFORE THE FEDERAL ELECTION COMMISSION 

In the Matter of ) 
) AO 2010-20 

National Defense PAC ) Agenda Documents No. 10-60, No. 10-

60-Aand No. 10-60-B 

CERTIFICATION 

• I, Shawn Woodhead Werth, recording secretary of the Federal Election Commission open 

meeting on September 23,2010 do hereby certify that the Commission took the following 

actions in the above-captioned matter: 

1. Failed by a vote of 2-3 to pass a motion to: 
Adopt Agenda Document No. 10-60-B, revised Draft A in Advisory Opinion 2010-20, 
National Defense PAC. 

. Commissioners Bauerly and Weinttaub affirmatively voted for the motion. Commissioners 

Hunter, McGahn II and Petersen dissented. Commissioner Walther did not vote. 

2. Failed by a vote of 3-2 to pass a motion to: 

Adopt Agenda Document No. 10-60-A, Draft B of Advisory Opinion 2010-20. 

Commissioners Hunter, McGahn II and Petersen affirmatively voted for the motion. 

Commissioners Bauerly and Weinttaub dissented. Commissioner Walther did not vote. 

Attest: 

Date ' Shawn Woodhead Werth 
Secretary and Clerk of the Conunission 



 
 
 
 

 
 

EXHIBIT E 
2010 Endorsements by National Defense PAC 

  



National Defense PAC
2010 Endorsements

Results First Last State Race
lost General Stephen Bailey Colorado 2
lost General Sean Bielat Massachusetts 4
Won General Scott Brown Massachusetts Senate
lost Primary David Castillo Washington 3
lost Primary William Clegg Rhode Island 2
Won General Rick Crawford Arkansas 1
lost Primary Paul Crespo Florida 25
lost General Vince Danet Virgin Islands Delegate
lost General Charles Djou Hawaii 1
lost Primary Dave Evans Tennessee 6
Won General Chris Gibson New York 20
Won General Tim Griffin Arkansas 2
lost Primary Bill Hardiman Michigan 3
Won General Andy Harris Maryland 1
lost Primary Doug Hoffman New York 23
lost General Harold Johnson North Carolina 8
Won General Bill Johnson Ohio 6
Won General Adam Kinzinger Illinois 11
Won General Mark Kirk Illinois Senate
lost General York Kleinhandler New York 17
lost General Savas Kyriakidis Tennessee 3
lost Primary Stephen Labate New York 2
lost General John Loughlin Rhode Island 1
lost Primary Bob McConnell Colorado 3
lost Primary Bert Mizusawa Virginia 2
lost General Patrick Murray Virginia 8
lost General Ilario Pantano North Carolina 7
Won General Steve Pearce New Mexico 2
Won General Michael Pompeo Kansas 4
lost General Rocky Raczkowski Michigan 9
lost Primary Brian Rooney Michigan 7
lost Primary Roger Roth Wisconsin 8
lost Primary Frank Ryan Pennsylvania 17
Won General John Shimkus Illinois 19
lost Primary Lang Sias Colorado 7
lost Primary Rob Simmons Connecticut Senate
lost General Charles Thompson Oklahoma 2
lost General Tom Watson California 23
Won General Allen West Florida 22
Won General Joe Wilson South Carolina 2



 
 
 
 

 
 

EXHIBIT F 
Proposed online banner advertisement and script 

of ‘click through page’ in opposition to 
Congressman Anthony Weiner 
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EXHIBIT G 
Letter of Intent from Contributor (Kelly Eustis) 

  



FROM THE. DFSK OF 

KELLY S. EUSTIS 


January 25, 2011 

Rear Admiral James J Carey [Ret.] 

Chairman & Treasurer, National Defense PAC 

6022 Knights Ridge Way 

Alexandria, VA 22310 

Re: 	 Letter of intent to contribute $6300 to National Defense PAC in support of 

Independent Expenditure activities if permitted by law. 

Dear Admiral Carey, 

Please accept this letter as a firm statement of my intent to support the Independent 

Expenditure advocacy of the National Defense PAC. I share your views as to the 

importance of defeating Congressman Anthony Weiner ofNew York in the next election, 

and want to join you in advocating for his defeat. 

I am only willing to contribute if my contribution will be able to have an actual impact, 

and ifit is legal to do so under federal election law. As such, I will contribute $6300, 

which is the cost you have shared with me to mount an online campaign in opposition to 

Congressman Weiner. Further, I await clarification from your counsel that my 

contribution exclusively to your independent expenditure activities is lawful, as 

determined by either the Federal Election Commission or the courts. 

Kelly S. Eustis 

1431 QStreet 

Apt. 130 

Sacramento, California 95811 

------- ........-~---.. ~-........
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Bylaws of National Defense PAC 
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BYLAWS 
 

of the 
 

NATIONAL DEFENSE POLITICAL ACTION COMMITTEE 
 

 
 ARTICLE I 

Name 
 
The Name of this Organization shall be the National Defense Political Action Committee, 
hereinafter “NDPAC”. 
 
 
 ARTICLE II 

Purposes 
 

The purpose for which NDPAC is to operate is as a Political Action Committee for the raising and 
disbursing of funds for political purposes in local, state, and federal elections in compliance with all 
applicable law. 
 
 
 ARTICLE III 

Form of Organization 
 

The form of organization of NDPAC shall be a registered non-connected Political Action Committee 
pursuant to the rules and regulations of the Federal Election Commission (FEC). 

 
 

ARTICLE IV 
Officers 

 
NDPAC shall have the following officers. 
 
Section 1. Treasurer 
 
The Treasurer shall fulfill all the duties and responsibilities of the Treasurer of a Political Action 
Committee pursuant to the regulations of the FEC, and shall have ultimate executive authority for 
the operations of NDPAC. 
 
Section 2. Assistant Treasurer 
 
The Assistant Treasurer shall fulfill all the duties and responsibilities of the Assistant Treasurer of a 
Political Action Committee pursuant to the regulations of the FEC, and as may be delegated by the 
Treasurer.  In the absence, unavailability, or incapacity of the Treasurer, the Assistant Treasurer shall 
assume his duties until such time as the Board of Directors shall appoint a new Treasurer. 
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Section 3. Executive Director 
 
The Executive Director shall be the primary officer of NDPAC and shall exercise the customary 
duties of said officer in the management and operations of NDPAC. 
 
Section 4. Secretary & Custodian of Records 
 
The Secretary & Custodian of Records shall fulfill all the duties and responsibilities of the Custodian 
of Records of a Political Action Committee pursuant to the regulations of the FEC. 
 
Section 5. Dual role.   
 
Any officer of NDPAC may also serve as a member of the Board of Directors and/or a member 
of any other board or committee of NDPAC unless otherwise provided herein, and may hold 
additional office within NDPAC, except that the Treasurer and Assistant Treasurer shall always 
be two separate persons. 
 
 

ARTICLE V 
Board of Directors 

 
The Board of Directors of NDPAC shall govern its business affairs. 

 
Section 1. Membership, term, removal, size 

 
Membership upon the Board of Directors shall be by appointment of the Board of Directors by 
majority vote, unless otherwise provided.  The term of membership shall be for so long as the 
Director wishes to remain a member of the Board, subject to removal by a three-fourths (3/4) 
vote of all other Directors.  The Board of Directors shall not be limited as to size, but shall at all 
times have at least one (1) member. 
 
Section 2. Role 
 
The Board of Directors role shall exercise the customary duties and responsibilities of a Board of 
Directors of an unincorporated association in Virginia, and of a Political Action Committee as 
governed by the rules and regulations of the Federal Elections Commission.  The Board of 
Directors shall appoint or remove by majority vote all officers of NDPAC. 
 
Section 3. Candidate Contribution Decisions 
 
The Board of Directors shall approve by a majority vote any proposed contribution to a political 
candidate by its own motion, or as brought before it by the Executive Director, or by any 
committee established for the purpose of making such recommendations whether or not such 
committee has any Directors serving on it. 
 



Section 4. Independent Expenditure Decisions

The Board of Directors shall approve by a majority vote any proposed Independent Expenditure
or Electioneering Communication as those terms are used by the FEC by its own motion, or as
brought before it by the Executive Director, or by any committee established for the purpose of
making such recommendations whether or not such committee has any Directors serving on it.

In the making of any Independent Expenditure, NDPAC shall engage in no form of coordination
as that term is defined by the FEC with any political party, candidate, candidates committee, their
staff, or other agents. Any Director whose participation in a vote of approval may cause or
indicate instances of improper coordination shall recuse him or herself.

Section 4. Dual Role

Individual members of the Board of Directors may also serve as officers, members of any Board
or committee, employees, or agents of NDPAC in addition to serving as members of the Board of
Directors.

ARTICLE VIII
Amendments

The bylaws may be amended by a majority vote of the Board of Directors.

Effective as of Janugfy 2,201 by this sign_atu_rerf the Treasurer & Chairman:- ")5 T':lL' J.(,tl

NDPAC Bylaws as of 01/2010 3 of 3



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear Adm. James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

MOTION FOR PRELIMINARY INJUNCTION 
____________________________________________ 

 
Plaintiffs move for a preliminary injunction pursuant to Fed. R. Civ. P. 65.  

Plaintiffs file their Verified Complaint for Declaratory and Injunctive Relief and 
Memorandum in Support of Preliminary Injunction Memo concurrently.   
 
 As described in the Verified Complaint and Memorandum, Plaintiffs complain 
against the unconstitutionality of 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) as applied to 
contributions given to National Defense PAC and as applied to independent expenditures 
created by National Defense PAC, including those described in EXHIBIT F to the 
Verified Complaint.   
 



Plaintiffs have established probable success on the merits, demonstrating that they 
will be irreparably harmed, that an injunction will not substantially harm the Defendant, 
the Federal Election Commission, that an injunction serves the public interest, and there 
is no adequate remedy at law. Because a preliminary injunction sets forth no monetary 
risk to the FEC, Plaintiffs request that any bond requirement should be waived. 

In accord with Local Rule of Civil Procedure 65.1(c), Plaintiffs have filed a 
Verified Complaint contemporaneously with this request for injunctive relief. Verified 
Complaints are the legal equivalent of an affidavit. See Neal v. Kelly, 963 F.2d 453 (D.C. 
Cir. 1992); Mallick v. Int'l Broth. ofElec. Workers, 814 F.2d 674,680 (D.C. Cif. 1987). 
In addition, pursuant to Local Rule 7(m), Plaintiffs have conferred with legal counsel for 
the FEC concerning whether these provisions should be subject to preliminary injunctive 
relief. The response of the FEC is included in Plaintiffs' Notice of Consultation on 
Motions. 

As detailed in the accompanying Memorandum, Plaintiffs request that this court 
grant its preliminary injunction motion and preliminarily enjoin the FEC from enforcing 
2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) as applied to contributions to National Defense 
PAC and as applied to independent expenditures created by National Defense PAC, until 
a final hearing on the merits of this matter. 

Respectfully submitted, 

r;Q~ 1It------
Dan Backer (DC Bar No. 996641) 
PO Box 75021 
Washington, DC 20013 
202.210.5431 
dbacker@dbcapitolstrategies.com 

Stephen M. Hoersting* 
700 E Schantz Ave 
Dayton, OH 45419 
937.623.6102 
hoersting@gmail.com 

Benjamin T. Barr* 
10737 Hunting Lane 
Rockville, MD 20850 
240.863.8280 
benjamin. barr@gmai1.com 

*Motions for Pro Hac Vice to be filed. 
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INTRODUCTION 
 

 This case is a constitutional challenge to laws that, as interpreted by the Federal 

Election Commission (“FEC” or “Commission”), prevent plaintiffs from joining together 

to exercise their First Amendment rights to speech and association.  Plaintiff National 

Defense PAC is a non-connected political action committee that plans to make 

contributions to candidates for federal office and independent expenditures in support of, 

or in opposition to, candidates for federal office.  Specifically, it plans to distribute 

banner advertisements over various websites during the 2012 election cycle in the 

districts of congressional candidates that hyperlink to pages containing material expressly 

advocating the election or defeat of these candidates.  National Defense PAC and its 

Chairman, Retired Rear Admiral James J. Carey, have prepared scripts for such ads and 

are prepared to raise funds to support their distribution.  Plaintiff Kelly S. Eustis is 

willing and able to contribute $6300 this year to the independent expenditure advertising 

campaign.  Contribution limits at 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3), however, 

and more specifically their incorrect interpretation by the FEC, prevent National Defense 

PAC from accepting the individual Plaintiffs’ contributions and thus prevent it and its 

supporters from exercising their rights to speech and association.  Plaintiffs are entitled to 

a preliminary injunction that prevents the FEC from enforcing those laws against the 

Plaintiffs. 

STATEMENT OF FACTS 

Plaintiff Rear Adm. James J. Carey (Ret.) is a registered voter residing in 

Alexandria, Virginia, and the founder and treasurer of National Defense PAC.  Verified 

Complaint at ¶ 8 [hereinafter “VC”].  He has served in that capacity since 2000.  Id.  
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Plaintiff National Defense PAC is a non-partisan, non-connected political action 

committee registered with the Federal Election Commission with its principal mailing 

address in Washington, DC.  Id. at ¶ 10.  Plaintiff Kelly Eustis is a registered voter who 

resides in Sacramento, California, id. at ¶9, and wishes to associate and speak with 

National Defense PAC. 

A group of military veterans established National Defense PAC with the desire to 

promote shared patriotic values in government.  National Defense PAC advocates in 

favor of limited government, upholding a national commitment to this nation’s veterans, 

and publicly defends the rights of American soldiers.  In this role, National Defense PAC 

raises and expends funds in support of candidates for federal office who are military 

veterans and agree with its values.  Such funds are raised subject to the amount and 

source limits detailed at 2 U.S.C. § 441a(a)(1)(C).  VC at ¶ 12.  National Defense PAC 

makes contributions to candidates for federal office up to the applicable limit and would 

like to make independent expenditures in support or opposition of candidates.   

In the wake of what most legal experts have deemed a sea change in election law 

through Citizens United v. FEC, 130 S.Ct. 876 (2010), SpeechNow.org v. Federal 

Election Commission, 599 F.3d 686 (D.C. Cir. 2010), and EMILY’s List v. Federal 

Election Commission, 581 F.3d 1 (D.C. Cir. 2009), plaintiffs hoped to secure and use to 

the fullest extent of their recently recognized, but always existing, First Amendment 

rights in two separate ways.  First, National Defense PAC sought to engage in 

independent expenditure campaigns, that is, campaigns advocating the election or defeat 

of clearly identified candidates for federal office.  Part and parcel of National Defense 

PAC’s ability to engage in this speech is its ability to raise funds to make such 
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independent expenditures, including the cost of production and distribution through radio, 

television, the Internet, and print media.  Thus, National Defense PAC sought, as 

recognized in EMILY’s List and elsewhere, to be free of contribution limits for donations 

given for its independent expenditure campaigns.  VC at ¶ 13.  At the same time, Kelly S. 

Eustis desired to associate and speak with National Defense PAC by giving more than 

$5,000 per calendar year to fund such independent expenditure campaigns.  National 

Defense PAC sought to maintain a separate bank account from which to solicit and 

accept contributions for candidates subject to source and amount limits.   

While the SpeechNow, EMILY’s List, and Citizens United courts could not have 

been clearer in protecting these rights, the FEC caused and continues to cause injury to 

the speakers before this court. 

I. The Advisory Opinion Request 

On August 11, 2010, National Defense PAC submitted an advisory opinion 

request (“AOR”), attached as EXHIBIT A, to the FEC pursuant to 2 U.S.C. § 437f.  This 

request asked whether its actions would be lawful if it: 

a. Accepted unlimited contributions from individuals, other political 
committees, corporations, and unions for the express purpose of making 
independent expenditures, including paying any or all of its own 
administrative and operating expenses, and  
 

b. Accepted contributions from individuals and other political committees 
only, subject to the limits at 2 U.S.C. §§ 441a(a)(l)(C) and (2)(C), to 
expend as campaign contributions to candidates, pursuant to 2 U.S.C. § 
441a(a)(2), and  

 
c. Recorded and segregated all such contributions by type and maintained 

separate bank accounts for each type, applying for the purpose of 
campaign contributions only those contributions expressly made for that 
purpose as indicated by the contributor at the time of the contribution and 
subject to the limits at 2 U.S.C. §§ 441a(a)(l)(C) and (2)(C).  
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See VC at ¶ 15. 

Pursuant to 11 C.F.R. § 112.1, the FEC accepted the AOR for review, assigned it 

AOR number 2010-20, and posted it on the FEC’s website for public commentary on 

August 11, 2010.  VC at ¶ 16. 

On September 17, 2010, the FEC’s general counsel issued a draft advisory 

opinion in response to National Defense PAC’s AOR. The draft advisory opinion, Draft 

A, concluded that contributions to National Defense PAC made to finance its 

independent expenditures would be subject to the contribution limits of 2 U.S.C. § 

441a(a)(1)(C) and related FEC regulations.  VC at ¶ 17.  This “Draft A” advisory opinion 

is attached to the Verified Complaint as EXHIBIT B. 

An alternate draft, Draft B, was issued on September 21 and concluded that 

contributions to National Defense PAC made and used exclusively to finance its 

independent expenditures would not be subject to the contribution limits of 2 U.S.C. § 

441a(a)(1)(C) and related FEC regulations.  VC at ¶ 18.  The alternative “Draft B” 

advisory opinion is attached to the Verified Complaint as EXHIBIT C. 

On September 23, 2010, at an open meeting of the FEC, the Commission failed 

by a vote of 2-3 to approve Draft A.  The Commission also failed by a vote of 3-2 to 

approve Draft B.  VC at ¶ 19. 

Pursuant to 11 C.F.R. § 112.4(a), the FEC certified on September 28, 2010 that it 

was unable to approve National Defense PAC’s AOR because it lacked the necessary 

four votes to approve the AOR.  VC at ¶ 20.  This certification is attached to the Verified 

Complaint as EXHIBIT D.  The FEC’s failure to affirmatively provide a four-vote, 

binding advisory opinion in response to National Defense PAC’s request carries the 
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equivalent legal effect that its proposed actions would be invalid under the FECA and 

subject the organization to civil or criminal penalties under 2 U.S.C. § 437g for speaking 

out about candidates and otherwise engaging in political association. 

The Commission's inability to issue an advisory opinion deprives plaintiffs that 

requested it of a legal reliance defense that they could otherwise receive under 2 U.S.C. § 

437f(c).  The advisory opinion process in this matter is complete and deprived plaintiffs 

of a legal right – to engage freely in constitutionally protected speech and association.  

See Unity 08 v. Federal Election Commission, 596 F.3d 861 (D.C. Cir. 2010) (“parties 

are commonly not required to violate an agency's legal position and risk an enforcement 

proceeding before they may seek judicial review”); see also Democratic Senatorial 

Campaign Committee v. Federal Election Commission, 918 F. Supp. 1 (D.D.C. 1994). 

II. Ensuing Harm to Plaintiffs 

At the time of filing the advisory opinion request, several primary elections were 

less than 60 days away.  VC at ¶ 22.  National Defense PAC filed its request as promptly 

as possible to ensure that its planned speech and association would be deemed lawful 

under the FECA and related regulations.  Because the elections were so close upon it, 

National Defense PAC asked for an expedited advisory opinion request pursuant to 11 

C.F.R. § 112.4(b) and 72 Fed. Reg. 32,160 (July 7, 2009).  More than 40 days later, the 

Commission decided not to issue an advisory opinion.  VC at ¶ 22.  Given that the FEC 

could not issue a definitive statement concerning the legality of National Defense PAC’s 

planned actions, it was forced to mute itself and curtail its activities during the 2010 

election cycle.  Id. 
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During the 2010 electoral cycle, National Defense PAC planned to deploy 

independent expenditure communications in support of endorsed candidates nationwide, 

and in opposition to their opponents.  While National Defense PAC was free to endorse 

its preferred candidates, it was not legally permitted to solicit more than $5,000 per 

person per calendar year to fund independent expenditure campaigns for them.  These 

proposed campaigns included focusing on candidates in the Eighth Congressional District 

of Michigan, the First Congressional District of Rhode Island, the Eighth Congressional 

District of Massachusetts, the Ninth Congressional District of New York, and the First 

Congressional District of Hawaii.  See VC at ¶ 23.  A copy of National Defense PAC’s 

endorsements in these campaigns is attached to the Verified Complaint as EXHIBIT E.  

Because the FEC did not permit it to accept unlimited contributions to fund its 

independent expenditures, National Defense PAC was unable to gather the resources 

necessary to run independent expenditure campaigns and to be heard during the 2010 

electoral cycle.  Id. 

III. Ongoing Harm to Plaintiffs 

As soon as possible, and certainly before the 2012 primary and general elections, 

National Defense PAC would like to make independent expenditures from its general 

fund, in various amounts, expressly advocating for or against clearly identified candidates 

of its choice.  VC at ¶ 24.  A specific example of this is included as EXHIBIT F, which 

includes a proposed advertisement for Newsmax – a popular Internet destination – 

expressly advocating against the retention of Anthony Weiner in New York’s Ninth 

Congressional District.  This advertisement, with a guaranteed 50,000 views per week, 

would cost $6,300.00 to run in the months leading up to the November 2012 elections.  
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The advertisements in question would include a picture of Anthony Weiner along with 

the call to “defeat Anthony Weiner” – asking users to click on the advertisement to learn 

more.  See VC ¶ 24, EXHIBIT F.   

National Defense PAC would like to make additional independent expenditures in 

the months leading up to the 2012 primary and general elections based on issues and 

candidates that present themselves.  VC at ¶ 25.  Without the ability to solicit unlimited 

contributions to fund such communications, it will not be able to speak during the 2012 

electoral season.  Without an immediate ruling from this court, National Defense PAC 

will not have the necessary time to fundraise and generate support for its message from 

likeminded individuals.   

Before the 2012 primary and general elections, National Defense PAC would like 

to solicit donations for its independent expenditures in amounts greater than $5,000.00 

per calendar year.  VC at ¶ 26.  National Defense PAC has contacted donors willing to 

give more than $5,000.00 in single donations to fund independent expenditures, but has 

not solicited or accepted such amounts due to the effect of 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3).  VC at ¶ 26.  A specific example of this is included as EXHIBIT G, a letter of 

intent from Kelly S. Eustis, who wishes to donate $6,300.00 to help fund independent 

expenditure communication campaigns against Anthony Weiner but cannot due to the 

current operation and interpretation of the law by the FEC.  Id. 

As soon as possible, Kelly S. Eustis would like to make a $6,300.00 contribution 

to National Defense PAC to help fund independent expenditure communications against 

Anthony Weiner in the Ninth Congressional District of New York.  VC at ¶ 27.  But for 
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the operation and FEC interpretation of 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3), Mr. 

Eustis would make such a contribution.  VC at ¶ 28. 

As soon as possible, and certainly before the 2012 primary and general elections, 

National Defense PAC would like to make contributions to candidates for federal office 

subject to source and amount limits found at 2 U.S.C. §§ 441a(a)(1)(C)  and (2)(C).  

Because it plans to make unlimited independent expenditures while receiving unlimited 

donations for them, current interpretation of the law by the FEC prohibits National 

Defense PAC from making source and amount limited contributions out of a separate 

bank account.  VC at ¶ 28. 

National Defense PAC would like to receive contributions to fund candidate 

contributions, subject to source and amount limits found at 2 U.S.C. §§ 441a(a)(1)(C).  

Because it plans to make unlimited independent expenditures while receiving unlimited 

donations for them, current operation and interpretation of the law by the FEC prohibits it 

from concurrently soliciting and receiving limited contributions to make contributions to 

candidates.  Were it permissible, National Defense PAC would actively fundraise and 

accept contributions for making candidate contributions.  VC at ¶ 29. 

IV. National Defense PAC’s Structure and Operations 

National Defense PAC is an unincorporated association registered as a non-

connected political action committee with the FEC.  VC at ¶ 30.  The PAC operates 

independently of political candidates, committees, and political parties.  Id. National 

Defense PAC does not coordinate any of its activities with candidates or national, state, 

district or local political party committees or their agents as defined in 2 U.S.C. §§ 
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441a(a)(7)(B) and (C) and 11 C.F.R. § 109.  VC at ¶ 30.  In addition, National Defense 

PAC does not and will not coordinate its activities with other political committees.  Id.  

National Defense PAC’s expenditures for advertisements will be “independent 

expenditures” under 2 U.S.C. § 431(17) because they will be expenditures by a person 

“expressly advocating the election or defeat of a clearly identified candidate” that are 

“not made in concert or cooperation with or at the request or suggestion of such 

candidate, the candidate’s authorized [campaign] committee, or their agents, or a political 

party committee or its agents.”  VC at ¶ 31.  An example of a proposed future 

independent expenditure is attached to the Verified Complaint as EXHIBIT F.   

National Defense PAC has not yet solicited or accepted any contributions in 

excess of the $5000 limit imposed by 2 U.S.C. § 441a(a)(1)(C), because doing so would 

subject it to civil and criminal penalties.  VC at ¶ 32. 

The contribution limits contained in 2 U.S.C. § 441a(a)(1)(C) and 441a(a)(3) 

prevent National Defense PAC from accepting the contributions from Kelly S. Eustis,   

VC at ¶ 33, and prevent National Defense PAC from soliciting additional contributions 

above those limits.  VC at ¶ 34.  Even if National Defense PAC could somehow raise 

enough money in increments of $5000 or less per donor per calendar year to pay for its 

advertisements, the contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3) would, by making it harder to gather funds, limit the type and number of times 

it could run advertisements.  VC at ¶ 35.  The limits would also diminish National 

Defense PAC’s ability to run additional advertisements concerning other federal 

candidates in other races.  This is precisely the muting effect the law had on National 
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Defense PAC’s operations during the 2010 electoral cycle as described above.  This 

constitutes a direct impediment on National Defense PAC’s association and speech. 

National Defense PAC will face a credible threat of prosecution if it solicits or 

accepts contributions in excess of the limits contained in 2 U.S.C. §§441a(a)(1)(C) and 

441a(a)(3) to fund its advertisements as described herein.  VC at ¶ 36. 

V. Rear Admiral Carey and Kelly S. Eustis’s Activities 

The contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) 

prevent plaintiff Kelly S. Eustis from making the contributions he wants to make as 

described above, and thus prevents him from associating with National Defense PAC and 

with other like minded individuals, as well as speaking, for the purpose of producing and 

distributing the advertisements described herein.  VC at ¶ 37. 

Similarly, the contribution limits found in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3) prevent Rear Admiral Carey, as an agent of National Defense PAC, from 

soliciting or accepting contributions as described above.  VC at ¶ 38. 

Plaintiff Kelly S. Eustis will face a credible threat of prosecution if he makes 

donations to National Defense PAC in excess of the limits contained in 2 U.S.C. §§ 

441a(a)(1)(C) and 441a(a)(3) to fund National Defense PAC’s advertisements as 

described herein.  VC at ¶ 39.  Mr. Eustis should not have his contributions to National 

Defense PAC count against the amount of money he may contribute to federal candidates 

under 2 U.S.C. § 441a(a)(3). 

Plaintiff Rear Admiral Carey will face a credible threat of prosecution if he 

solicits or accepts donations to National Defense PAC in his role as treasurer in excess of 
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the limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) to fund National 

Defense PAC’s advertisements as described herein.  VC at ¶ 40. 

ARGUMENT 

  Just fifteen months ago, the United States Court of Appeals for the District of 

Columbia Circuit held that non-connected political action committees that receive dollar-

limited and source-restricted contributions to in turn make contributions to candidates 

also have the First Amendment right to receive unlimited funds for independent 

expenditures.  EMILY’s List v. Federal Election Commission, 581 F.3d 1, 12 (D.C. Cir. 

2009).  A non-connected committee that “makes independent expenditures to support 

federal candidates does not suddenly forfeit its First Amendment rights when it decides 

also to make direct contributions to parties or candidates.”  Id.  National Defense PAC is 

a similarly-situated non-connected political action committee whose identical rights 

under the First Amendment have not been recognized by the Federal Election 

Commission. 

Despite EMILY’s List’s holding, the Federal Election Commission failed four 

months ago to find four votes to guide the National Defense PAC in its advisory opinion 

request.  See Certification of FEC Recording Secretary Shawn Woodhead Werth, AO 

2010-20 (September 28, 2010) (hereinafter “Certification”) VC, EXHIBIT D.  Three of 

the Commission’s six members rightly understood that they were bound by the reasoning 

of EMILY’s List.  See FEC Agenda Document No. 10-60-B (adopting reasoning of 

opinion), VC at EXHIBIT C.  Two commissioners voted otherwise, and the sixth left the 

proceedings prior to the vote.  See Certification, VC EXHIBIT D.   The Commission’s 

failure to follow EMILY’s List, and the Supreme Court precedents that comprise it, leaves 
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plaintiffs with the unmistakable conclusion that they will be liable if they accept funds for 

independent expenditures in excess of the $5000 contribution limit of 2 U.S.C. § 

441a(a)(1)(C).  See 2 U.S.C. § 437f.  Plaintiffs seek to preliminarily enjoin contribution 

limits that, if applied exclusively to National Defense PAC’s independent expenditure 

activities, will prevent plaintiffs from exercising their rights to speech and association 

during the time those rights are most effective—the election season. 

 To warrant preliminary injunctive relief, the moving party must show (1) a 

substantial likelihood of success on the merits, (2) that it would suffer irreparable injury 

if the injunction were not granted, (3) that an injunction would not substantially injure 

other interested parties, and (4) that the public interest would be furthered by the 

injunction.  Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 297 (D.C. 

Cir. 2006).  As demonstrated below, each of these factors weighs in plaintiffs’ favor. 

I. Plaintiffs Are Substantially Likely Succeed on the Merits 

 The burden of proof at the preliminary injunction stage tracks the burden of proof 

at trial.  Therefore, where First Amendment rights are at stake, the FEC must demonstrate 

the likelihood that the law will be upheld.  See Gonzales v. O Centro Espirita Beneficente 

Unaio do Vegetal, 546 U.S. 418, 429 (2006); Ashcroft v. ACLU, 542 U.S. 656, 666 

(2004).  In this context, the FEC must demonstrate that the contribution limits further 

either a compelling or substantial governmental interest as applied to plaintiffs.  Whether 

the standard of review for limits on contributions to National Defense PAC’s independent 

expenditures is tested under the strict scrutiny applicable to restrictions on expenditures, 

see FEC v. Nat’l Conservative Political Action Committee, 470 U.S. 480 (1985) 

(“NCPAC”), the exacting scrutiny discussed in Citizens Against Rent Control v. 
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Berkeley, 454 U.S. 290 (1981), or the “less rigorous review” applicable to limits on 

contributions to candidates, see Nixon v. Shrink Missouri Government PAC, 528 U.S. 377 

(2000), the FEC cannot meet its burden. 

A. The Very Structure of the Federal Election Campaign Act Illustrates 
That Contribution Limits Applied Against Non-Connected 
Committees’ Independent Expenditures Cannot Be Upheld 

 

 The FEC cannot meet its burden here for the primary reason that independent 

expenditures made from a separate account do not present any threat of corruption or its 

appearance that would justify limiting the contributions National Defense PAC solicits 

and accepts for independent expenditures.  EMILY’s List, 581 F.3d at 7 (Supreme Court 

“has consistently dismissed the notion that expenditures implicate the anti-corruption 

interest.”).  National Defense PAC has stated it will establish a separate account to make 

its independent expenditures and will ensure that the costs of administering the funds 

from which it makes candidate contributions are paid from that candidate contribution 

account.  VC at ¶¶ 1, 13, 15, 49. 

 National Defense PAC is a non-connected committee.  Id. at ¶¶ 2, 10.  It claims a 

major purpose of campaign activity.  Id.  Yet, its major purpose cannot be the basis for 

prohibiting it from establishing a separate account to make independent expenditures 

from unlimited funds.  In SpeechNow.org v. FEC, the organization claimed a major 

purpose of campaign activity and the SpeechNow.org opinion permits it to make 

independent expenditures from unlimited funds.  SpeechNow.org v. FEC, 599 F.3d 686 

(D.C. Cir. 2010).  The FEC’s reasoning then—to the extent a split decision admits of 

reasoning—must be based upon a need to combat some potential corruption.  That 

potential for corruption would have to be based upon National Defense PAC’s connection 
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to candidates in some way.  See Buckley v. Valeo, 424 U.S. 1 (1976).  The lack of any 

corruption here is illustrated by reviewing the rights of other political organizations. 

Organizations that are comprised of or controlled by candidates can pose a threat 

of corruption, as in the case of national party committees.  See McConnell v. FEC, 540 

U.S. 93 (2003).  It is worth noting that, despite the unique form of corruption posed by 

the party committee, the McConnell Court did not uphold a provision of the Bipartisan 

Campaign Reform Act of 2002, Pub. Law., 107-155 (March 27, 2002), that required 

parties to choose between making independent expenditures on behalf of candidates and 

making in-kind contributions to candidates.  See McConnell v. FEC, 540 U.S. 93, 213-18 

(2003). 

But National Defense PAC is not a party committee, and the EMILY’s List 

opinion makes plain that non-profits do not pose the threat of corruption posed by party 

committees.  See EMILY’s List v. FEC, 581 F.3d 1, 13 (2009) (“[M]cConnell does not 

support such regulation of non-profits”).  In that sense, because National Defense PAC is 

not a party committee, any bootstrapping of McConnell’s reasoning here would be 

invalid. 

Even after the landmark opinion in Citizens United v. Federal Election 

Commission, 130 S. Ct. 876 (2010), it remains a crime for corporations and labor unions 

to make contributions to candidates from treasury funds.  See 2 U.S.C. 441b.  At the same 

time, corporations and labor unions are permitted by statute to use treasury funds (soft 

money) to pay the expenses of administering a separate segregated fund (“SSF”) used to 

make contributions to candidates from hard money.  2 U.S.C. § 441b.  It is the 

prophylactic effect of separate accounts that allows the SSF to make contributions to 
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candidates with hard money while paying the SSF’s administrative expenses with soft 

money.  Similarly, the prophylactic required of non-connected political committees like 

National Defense PAC should be tied to the anti-corruption interest without curtailing 

independent speech.  This is achieved with separate accounts: funds contributed to 

National Defense PAC for independent expenditures should not fund contributions to 

candidates. 

Corporations and labor unions may make unlimited independent expenditures 

from treasury funds while using SSFs to make contributions to candidates.  Citizens 

United, 130 S. Ct. 876 (2010).  Indeed, the Citizens United organization operated an SSF 

for a decade and made candidate contributions.  This did not prevent the Court from 

overruling Austin v. Michigan Chamber of Commerce on its behalf and recognizing its 

right to make unrestricted independent expenditures.  Citizens United, 130 S. Ct. at 913.  

Justice Stevens noted the fact of Citizens United’s PAC in his dissenting opinion. 

In the case at hand, all Citizens United needed to do to broadcast Hillary 
right before the primary was to abjure business contributions or use the 
funds in its PAC, which by its own account is "one of the most active 
conservative PACs in America," Citizens United Political Victory Fund, 
http://www.cupvf.org/. 40  
  
*** 
 
40.  Citizens United has administered this PAC for over a decade. [citation 
omitted].  Citizens United also operates multiple "527" organizations that 
engage in partisan political activity. See Defendant FEC's Statement of 
Material Facts as to Which There Is No Genuine Dispute in No. 07-2240 
(DC), PP 22-24. 
 

Citizens United, 130 S. Ct . 876, 944 n.40 (2010), (Stevens, J., dissenting). 

The Supreme Court recognized Citizens United’s right to make independent 

expenditures with unrestricted funds while fully aware that the organization maintained a 
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separate segregated fund for making contributions to candidates.  Id.  A non-connected 

political committee also must be permitted to make independent expenditures with 

unlimited funds.  Maintaining separate accounts cures any potential corruption of 

candidates. 

The FEC may rely upon two more arguments to deny National Defense PAC and 

all other non-connected committees save EMILY’s List, see EMILY’s List, 581 F.3d at 

12, their right to make independent expenditures with unlimited funds.  It may argue that 

the Citizens United opinion is not instructive because the Citizens United organization 

and the Citizens United Voter Fund are separate legal entities.  It may also attempt to rely 

on the California Medical Association opinion to conclude that non-connected 

committees cannot make independent expenditures with unlimited funds because doing 

so will corrupt candidates.  Both arguments fail. 

1. CalMed Does Not Support The Conclusion That A Non-
Connected Committee’s Independent Expenditures Corrupt 
Candidates 

 

While the Supreme Court has never directly addressed whether the government 

has a compelling interest in limiting contributions to a non-connected committee making 

independent expenditures, its decision in California Medical Association v. FEC, 453 

U.S. 182 (1981) [hereinafter CalMed], provides guidance on the proper analysis of the 

issue in this case.  CalMed involved a challenge by a multi-candidate committee—

defined as a political committee that makes contributions to five or more federal 

candidates—to the $5000 annual contribution limit under 2 U.S.C. § 441a(a)(1)(C).  Id. at 

194.  Concluding that contributions to the multi-candidate committee amounted merely to 

“speech by proxy” of the PAC’s contributors—which was entitled to lesser protections 
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under the First Amendment—a plurality of the Court upheld the limit on the ground that 

it served the government’s interest in preventing circumvention of the limits on 

contributions made directly to candidates.  Id. at 196-98.  The multi-candidate committee 

made contributions directly to candidates.  Thus, according to the plurality, contributors 

seeking to avoid the (at the time) $1000 annual candidate contribution limits could make 

larger contributions to multi-candidate committees, which could then be funneled to 

candidates.  Id. at 197-98. 

 Justice Blackmun separately concurred and concluded that the plurality’s anti-

circumvention rationale applied only because the committee at issue was a multi-

candidate committee that made direct contributions to candidates.  Id. at 203.  Justice 

Blackmun rejected the plurality’s conclusion that contributions to the multi-candidate 

committee were not entitled to full First Amendment protection, id. at 201-02, and 

concurred in the plurality’s judgment, however, because he recognized that, as applied to 

multi-candidate committees, the annual contribution limit was a narrow means of 

preventing circumvention of the limits that applied to direct contributions to candidates.  

Id. at 203. 

 Justice Blackmun made clear that the same analysis would not apply to limits on 

contributions to committees “established for the purpose of making independent 

expenditures.”  Id.  In sharp contrast to multi-candidate committees—which are “conduits 

for contributions to candidates” and thus raise concerns about corruption—“contributions 

to a committee that makes only independent expenditures pose no such threat.”  Id.  As 

Justice Blackmun explained, 

[t]he Court repeatedly has recognized that effective advocacy of both 
public and private points of view, particularly controversial ones, is 
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undeniably enhanced by group association….  By pooling their resources, 
adherents of an association amplify their voices…; the association is but 
the medium through which its individual members seek to make more 
effective the expression of their own views. 
 

Id. (internal quotation marks and citations omitted).  Because Justice Blackmun’s 

decision is the narrower one, his is the controlling decision in the case.  See Marks v. 

United States, 430 U.S. 188, 193 (1977) (stating that when the Court issues a fragmented 

decision, the position of the narrowest concurrence controls). 

Two principles emerge from CalMed.  First and foremost, under Justice 

Blackmun’s controlling opinion, the government may limit contributions to groups only 

where they implicate the interest in preventing corruption or its appearance.  453 U.S. at 

203.  While contributions to multi-candidate committees that in turn fund contributions to 

candidates can raise such concerns, contributions for independent expenditures cannot.  

Id. at 203-04; see also Citizens United v. FEC, 130 S. Ct 876, 909 (2010) (independent 

expenditures do not create the appearance of, or actual, quid pro quo corruption). 

Second, even the plurality’s conclusions apply only to multi-candidate 

committees that make contributions directly to candidates.  See EMILY’s List, 581 F.3d 1, 

9 n.8 (discussing CalMed); 12 n.10 (“The CalMed Court never stated that non-profits 

could be required to use hard money for advertisements.”).  This point is not only implicit 

in the plurality’s analysis; it is also stated expressly in the opinion.  In a footnote, the 

plurality noted that the ACLU in an amicus brief claimed that the contribution limit at 

issue “would violate the First Amendment if construed to limit the amount individuals 

could jointly expend to express their political views.”  Id. at 197 n.17.  This concern was 

not at issue in the case, however, because it involved only a multi-candidate committee 

that made contributions directly to candidates.  Id.  As the plurality explained, 
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“[c]ontributions to such committees are therefore distinguishable from expenditures made 

jointly by groups of individuals in order to express common political views.”  Id.  See 

also Cal. Med. Ass’n. v. FEC, 641 F.2d 619, 625 (9th Cir. 1980) (Kennedy, J.) (multi-

candidate committee is “natural conduit for candidate contributions… and the essential 

purpose of the provision here in question is to limit those contributions, not to limit 

expenditures for any other type of political advocacy) (emphasis added).  In short, the 

National Defense PAC’s case is distinguishable from the fact pattern in CalMed—

National Defense PAC asks to make independent expenditures, the California Medical 

Association did not—and falls squarely within the reason of Justice Blackmun’s 

controlling concurrence. 

2. A Connected Organization And Its SSF May Be Separate 
Legal Entities, But That Does Not Mean Separate Accounts Do 
Not Stem Corruption In Non-connected Committees.  

The FEC may attempt to distinguish the rights of non-connected committees from 

the rights of connected committees.  It may point out that a corporation or labor union 

(the “connected organization”) and its separate segregated fund are legally separate 

entities.  See CalMed, 453 U.S. at _; Citizens United, 130 S. Ct. at _.  It is this separation, 

the FEC might argue, that permits a non-profit like California Medical Association to 

accept unlimited contributions for independent expenditures but prevents a non-

connected committee that makes candidate contributions, like CALPAC, from doing the 

same.  The FEC may argue that the Citizens United opinion really means the Citizens 

United organization is permitted to use unrestricted funds for its independent 

expenditures, but the Citizens United Political Voter Fund, a separate legal entity, may 

not.  Any argument of this kind would have to be based on the belief that separating the 

accounts for soft-money independent expenditures and hard-money candidate 
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contributions is an insufficient prophylactic against any potential corruption to 

candidates. 

But this argument is undermined and invalidated by the FEC’s longstanding 

policy of recognizing the right of non-connected committees to maintain one hard-money 

account to make contributions to federal candidates while maintaining a soft money 

account to make non-federal disbursements and donations.  See 11 CFR 102.5.  For years, 

the FEC’s regulations have required each organization “that finances political activity in 

connection with both Federal and non-Federal elections and that qualifies as a political 

committee under 11 CFR 100.5,” which includes non-connected committees, to either 

pay for all non-federal activity with federal dollars or establish two accounts: one federal, 

the other non-federal (or soft money).  11 CFR 102.5 

 The federal account “shall be treated as a separate Federal political committee 

that must comply with the requirements of the Act including the registration and 

reporting requirements of 11 CFR parts 102 and 104.  Only funds subject to the 

prohibitions and limitations of the Act [a.k.a. “hard money” or “Federal funds”] shall be 

deposited in such separate Federal account.”  Id.  What safeguard ensures that federal 

candidates are not corrupted by non-federal funds housed inside the non-connected 

committee?  The same requirement that the National Defense PAC would follow in 

financing its proposed independent expenditures with unrestricted funds: the restrictions 

of 11 CFR 102.5.  “No transfers may be made to such Federal account from any other 

account(s) maintained by such organization for the purpose of financing activity in 

connection with non-Federal elections.”  Id. 
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If separate accounts are the trusted method of ensuring that a non-connected 

committee’s non-federal funds for non-federal activity do not corrupt federal candidates, 

then separate accounts must serve the same anti-corruption interests here.  That is, 

separate accounts and a prohibition on transfers between accounts—transfers from the 

non-federal account to the federal account—will ensure that non-federal funds for 

independent expenditures will not corrupt federal candidates.  And separate accounts 

have the virtue of being a narrowly drawn remedy to further any interest in protecting 

against quid pro quo corruption while recognizing Plaintiffs’ rights to speak effectively.  

After all, that is exactly what the EMILY’s List court decided as a matter of binding 

precedent nearly fifteen months ago. 

B. As a Matter of Stare Decisis, National Defense PAC’s Rights Have 
Already Been Upheld 

 

Finally, this question has already been squarely decided by the D.C. Circuit Court 

of Appeals in EMILY’s List v. FEC, 581 F.3d 1 (2009). 

What about a non-profit entity that falls into both categories -- in other 
words, a non-profit that makes expenditures and makes contributions to 
candidates or parties? EMILY's List is a good example of such a hybrid 
non-profit: It makes expenditures for advertisements, get-out-the-vote 
efforts, and voter registration drives; it also makes direct contributions to 
candidates and parties. 

*** 
The constitutional principles that govern such a hybrid non-profit entity 
follow ineluctably from the well-established principles governing the other 
two categories of non-profits. To prevent circumvention of contribution 
limits by individual donors, non-profit entities may be required to make 
their own contributions to federal candidates and parties out of a hard-
money account -- that is, an account subject to source and amount 
limitations ($ 5000 annually per contributor). Similarly, non-profits also 
may be compelled to use their hard-money accounts to pay an 
appropriately tailored share of administrative expenses associated with 
their contributions. See Cal. Med, 453 U.S. at 198-99 n.19 (opinion of 
Marshall, J.). But non-profit entities are entitled to make their 
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expenditures -- such as advertisements, get-out-the-vote efforts, and voter 
registration drives -- out of a soft-money or general treasury account that 
is not subject to source and amount limits. Stated another way: A non-
profit that makes expenditures to support federal candidates does not 
suddenly forfeit its First Amendment rights when it decides also to make 
direct contributions to parties or candidates. Rather, it simply must ensure, 
to avoid circumvention of individual contribution limits by its donors, that 
its contributions to parties or candidates come from a hard-money account. 
 

EMILY’s List, 581 F.3d at 12. 
 
 The EMILY’s List opinion is no outlier.  It is firmly grounded in the Supreme 

Court’s campaign finance jurisprudence.  The Supreme Court has held that independent 

expenditures, whether by individuals, committees, corporations or labor unions, cannot 

constitutionally be limited, because they are, by definition, unconnected to candidates and 

thus cannot raise any concerns about corruption.  See Citizens United v. FEC, 130 S. Ct. 

876 (2010); FEC v. Nat’l Conservative Political Action Committee, 470 U.S. 480, 496-97 

(1985) [hereinafter NCPAC]; Buckley v. Valeo, 424 U.S. 1 (1976).  The Court has also 

held that limits on contributions to groups that make independent expenditures are 

necessarily restrictions on their expenditures.  See Citizens Against Rent Control v. City 

of Berkeley, 454 U.S. 290, 299-300 (1981); EMILY’s List v. FEC, 581 F.3d 1 (D.C. Cir. 

2009).  Combined, these principles make clear that the contribution limits that apply to 

the funding of candidate contributions cannot constitutionally be applied to the 

independent expenditures of National Defense PAC. 

C. The FEC Cannot Demonstrate a Compelling, Substantial or 
Legitimate Interest in Limiting Contributions to National Defense 
PAC. 

 

 As the Supreme Court has repeatedly stated, a fundamental purpose of the First 

Amendment was to protect the discussion of governmental affairs, and, in particular, of 
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candidates, in order to “ensure the unfettered interchange of ideas for the bringing about 

of political and social changes desired by the people.”  Buckley, 424 U.S. at 14.  Thus, the 

First Amendment protects vigorous advocacy intended to influence the outcome of 

elections no less than the discussion of ideas.  See First Nat’l Bank of Boston v. Bellotti, 

435 U.S. 765, 790 (1978).  It also protects the right of individuals to associate with one 

another because “effective advocacy of both public and private points of view, 

particularly controversial ones, is undeniably enhanced by group association.”  NAACP v. 

Alabama, 357 U.S. 449, 460 (1958).  By associating with others, “individuals can make 

their views known, when, individually, their voices would be faint or lost.”  Citizens 

Against Rent Control, 454 U.S. at 294.  See also Buckley, 424 U.S. at 22 (stating that the 

purpose of the right of association is to allow individuals to amplify their voices by 

associating with others).  All this rests at the very heart of what National Defense PAC 

hopes to accomplish. 

The Supreme Court has held that “[i]ndependent expenditures constitute 

expression ‘at the core of our electoral process and of the First Amendment freedoms.’”  

MCFL, 479 U.S. at 254 (quoting Buckley, 424 U.S. at 39).  See also, NCPAC, 470 U.S. at 

493 (stating that independent expenditures “produce speech at the core of the First 

Amendment”).  As a result, limits on what committees can spend independently of 

candidates and party committees are subject to the highest constitutional protection. 

As the Court stated in NCPAC, “[a] restriction on the amount of money a person or group 

can spend on political communications during a campaign necessarily reduces the 

quantity of expression by restricting the number of issues discussed, the depth of their 

exploration, and the size of the audience reached.  This is because virtually every means 
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of communicating ideas in today’s mass society requires the expenditure of money.”  Id. 

at 493-94 (quoting Buckley, 424 U.S. at 19). 

 While the limit at issue in NCPAC operated directly on expenditures by the group, 

rather than contributions to it, limits on contributions for independent expenditures 

automatically operate to limit the group’s expenditures.  See also EMILY’s List, 581 F.3d 

at 14, n.13 (“Limits on donations to non-profit entities are analytically akin to limits on 

expenditures by the donors.”).  The conclusion necessarily follows from the Supreme 

Court’s decision in Citizens Against Rent Control.  That case involved a $250 limit on 

contributions to support or oppose a ballot measure.  454 U.S. at 292.  Concluding that 

the limit prevented individuals from pooling their funds in order to finance their 

collective advocacy, the Court applied exacting scrutiny and struck it down.  See id. at 

294-95, 300.  In arriving at that conclusion, the Court recognized that the limit on 

contributions necessarily limited the funds that the group could spend on its own speech.  

See id. at 299.  As the Court explained, while an individual may make unlimited 

expenditures under the law, she may not “contribute beyond the $250 limit when joining 

with others to advocate common views.  The contribution limit thus automatically affects 

expenditures, and limits on expenditures operate as a direct restraint on freedom of 

expression….”  Id.  See also id. (“Placing limits on contributions which in turn limit 

expenditures plainly impairs freedom of expression.”). 

 The same is true here.  To produce and distribute just the initial ads for which 

National Defense PAC now has scripts will cost upwards of $6300.00.  See VC at ¶ 24, 

EXHIBIT F.   Without the contributions from Plaintiff Kelly Eustis, the National Defense 

PAC would be unable to produce and distribute these ads.  VC at ¶¶ 25-26, EXHIBIT G.  
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Even assuming that National Defense PAC could raise sufficient funds in increments of 

less than $5000 to pay for these ads, the contribution limits would still significantly limit 

the number of times it could run those ads, and would limit its ability to run additional 

ads concerning other federal candidates in other races.  Id. at ¶ 35.  In short, it is 

undeniable that the contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3) directly restrain National Defense PAC’s expenditures and reduce the quantity 

of its expression by restricting the number of political candidates it can discuss, the 

number of times it can distribute its ads, and the size of the audience it can reach. 

 Thus, as in NCPAC, Citizens Against Rent Control, and EMILY’s List, the 

contribution limits that apply to National Defense PAC restrict plaintiffs’ rights to pool 

their funds in order to amplify their voices beyond what any of them would be able to 

achieve on their own.  See NCPAC, 470 U.S. at 495; Citizens Against Rent Control, 454 

U.S. at 296; EMILY’s List, 581 F.3d at 12.  The contribution limits thus restrict the rights 

to free speech and association of both National Defense PAC and its supporters.  See 

Citizens Against Rent Control, 454 U.S. at 299-300 (stating that the rights of speech and 

association “blend and overlap” and are both implicated by contribution limits imposed 

on groups that support or oppose ballot issues).  In other words, the contribution limits 

restrict not only National Defense PAC’s right to free speech by limiting the funds it has 

available to spend on its advertisements.  The limits also directly restrict its supporters’ 

rights to free speech by preventing them from pooling their funds and speaking 

collectively through National Defense PAC.  See NCPAC, 470 U.S. at 495. 

 As applied to National Defense PAC’s independent expenditures, the contribution 

limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) operate very differently 
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from the contribution limits in the circumstances in which the Supreme Court upheld 

them in Buckley.  There, the Court addressed limits that applied to contributions made 

directly to candidates or their committees.  424 U.S. at 23-38.  Finding that contributions 

to candidates served as only a “general expression of support for the candidate and his 

views but does not communicate the underlying basis for the support” and that the 

contributors’ expression “rests solely on the undifferentiated symbolic act of giving,” the 

Court concluded that the speech element in contributions to candidates was minimal.  See 

id. at 21.  By contrast, National Defense PAC will use plaintiffs’ contribution to make 

independent expenditures—direct funding of speech, not contributions to candidates. 

Support for National Defense PAC’s independent expenditures thus conveys much 

more than the “undifferentiated, symbolic act of giving.”  Buckley, 424 U.S. at 21.  It 

conveys agreement with National Defense PAC’s message.  As the Court stated in 

rejecting the “speech by proxy” argument in NCPAC, “the contributors obviously like the 

message they are hearing from these organizations and want to add their voices to that 

message; otherwise, they would not part with their money.”  470 U.S. at 95. 

 The Supreme Court, barely one year ago in Citizens United, again identified the 

sole interest sufficiently compelling to limit contributions to political organizations: that 

of preventing the actual or apparent quid pro quo corruption of candidates.  130 S. Ct. at 

908-909.  As the Court has stated, “preventing corruption or the appearance of corruption 

are the only legitimate and compelling government interests thus far identified for 

restricting campaign finances.” NCPAC, 470 U.S. at 496-97.  See also Randall v. Sorrell, 

548 U.S. 230, 246-248 (2006) (recognizing corruption as the only interest that can 

support contribution limits and striking down limits as broader than necessary to achieve 
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that interest); Citizens Against Rent Control, 434 U.S. at 437-38 (“Buckley identified only 

a single narrow exception to the rule that limits on political activity were contrary to the 

First Amendment.  The exception relates to the perception of undue influence of large 

contributors to a candidate.”) (emphasis in original). 

D. As Applied to National Defense PAC and its Supporters, the 
Contribution Limits Are Not Narrowly Tailored 

 
 “Where at all possible, government must curtail speech only to the degree 

necessary to meet the particular problem at hand, and must avoid infringing on speech 

that does not pose the danger that has prompted regulation.”  FEC v. Massachusetts 

Citizens for Life, Inc., 479 U.S. 238, 265 (1986) (“MCFL”).  The “problem” for which 

Congress passed FECA’s contribution limits was the appearance of or actual corruption 

of candidates.  See Buckley, 424 U.S. at 23-38.  Thus, regulating “only to the degree 

necessary” to address that problem would mean applying contribution limits only to those 

groups that raise concerns about corruption.  Here, the FEC wields far too blunt an 

instrument to cure any form of recognized quid pro quo corruption.  As demonstrated 

above, National Defense PAC’s independent expenditure account cannot raise such 

concerns and cannot be used to circumvent the limits on contributions to candidates.  As 

a result, applying contribution limits to National Defense PAC and its supporters is not 

narrowly tailored.  See, e.g., NCPAC, 470 U.S. at 498; CalMed, 453 U.S. at 203-04 

(Blackmun, J. concurring). 

 It is no answer to say that National Defense PAC could speak adequately with less 

money.  As the Supreme Court made clear in WRTL, cheaper alternatives are not 

reasonable alternatives in terms of “impact and effectiveness.”  551 U.S. 449, 477 n.9.   
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 Even under “less rigorous review,” limits are permissible only if the are “closely 

drawn” to serve a “sufficiently important governmental interest.”  Randall, 548 U.S. at 

247 (quoting Buckley, 424 U.S. at 25).  This is not a cursory review, and, to date, the 

Supreme Court has identified only the interest in combating corruption of candidates as 

important enough to justify contribution limits.  See, e.g., NCPAC, 470 U.S. at 496-97; 

Buckley, 424 U.S. at 25, 28.  As discussed above, National Defense PAC’s independent 

expenditure account cannot raise any concerns about corruption or its appearance and 

cannot be used to circumvent the limits on contributions to candidates.  Thus, even if this 

court concludes that strict scrutiny does not apply here, Plaintiffs have still demonstrated 

a substantial likelihood of success on the merits to justify a preliminary injunction.  See, 

e.g., N.C. Right to Life, Inc. v. Leake, 482 F. Supp. 2d 686, 698-99 (W.D. N.C. 2007) 

(holding contribution limit unconstitutional as applied to independent expenditure 

committee even under the lesser scrutiny that applies to limits on contributions to 

candidates). 

National Defense PAC’s independent expenditures pose no threat of corruption.  

Its willingness to maintain a separate account for its candidate contributions and 

willingness to administer that account with hard money ensures that it will pose no threat 

of corruption to candidates.  The government’s interest is furthered by the narrowly 

tailored requirement that National Defense PAC not make transfers between accounts.  

The FEC’s failure to respond to National Defense PAC’s request, to recognize the 

relation between the government’s interest and the remedy of separate accounts, and its 

failure to provide Plaintiffs with a defense to prosecution, place Plaintiffs in harm that 

can only be cured with an injunction. 
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II. Plaintiffs Will Suffer Irreparable Harm Without an Injunction   

 “The loss of First Amendment freedoms, for even minimal periods of time, 

unquestionably constitutes irreparable harm.”  Elrod v. Burns, 427 U.S. 347, 373 (1976).  

Under the contribution limits of 2 U.S.C. § 441a(a)(1)(C), National Defense PAC cannot 

distribute the ads for which it currently has scripts.  Plaintiff Eustis is ready, willing, and 

able to contribute the necessary funds, and National Defense PAC will distribute those 

ads if it is legally permitted to accept those funds.  VC at ¶¶ 24-25.  The only thing 

standing between National Defense PAC and its ability to speak through its ads are the 

contribution limits contained in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3).  Thus, 

Plaintiffs’ rights are in fact being impaired right now; there is nothing speculative about 

their claims.  See Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 301 

(D.C. Cir. 2006) (stating that “[w]here a plaintiff alleges injury from a rule or regulation 

that directly limits speech, the irreparable nature of the harm may be presumed”). 

 While Plaintiffs are irreparably harmed right now, that harm is ongoing and 

increases as time passes.  Any money that National Defense PAC cannot collect now 

deletes the amount of speech it can plan on making in the 2012 primary elections.  VC, ¶¶ 

24-29. 

III. An Injunction Will Not Substantially Injure Others 

 In a recent campaign finance decision, the Supreme Court made clear that in any 

conflict between First Amendment rights and regulation, courts “must give the benefit of 

any doubt to protecting rather stifling speech,” and that “the tie goes to the speaker, not 

the censor.”  WRTL, 551 U.S. at 469, 474.  Thus, while the FEC can be said to have an 

interest in enforcing the campaign finance laws, under the Supreme Court’s approach to 
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First Amendment rights in WRTL, the FEC’s interest simply cannot trump the First 

Amendment rights of Plaintiffs.  An injunction will not harm the FEC. 

IV. An Injunction Will Further the Public Interest 

 The Supreme Court “has long viewed the First Amendment as protecting a 

marketplace for the clash of different views and conflicting ideas.  That concept has been 

stated and restated almost since the Constitution was drafted.”  Citizens Against Rent 

Control, 454 U.S. at 295.  Plaintiffs wish to participate in the marketplace of ideas by 

attempting to convince citizens to support candidates who have demonstrated a 

commitment to the Nation through their military service and who support the principle of 

limited, constitutional government. 

 “[T]here is practically universal agreement that a major purpose of [the First] 

Amendment was to protect the free discussion of governmental affairs … includ[ing] 

discussion of candidates.”  Mills v. Alabama, 384 U.S. 214, 218 (1966).  Thus “speech 

concerning public affairs is more than self-expression; it is the essence of self-

government.”  Garrison v. Louisiana, 379 U.S. 64, 74-75 (1964).  Plaintiffs wish to 

participate in the process of self-government by urging voters to support candidates who 

are veterans and who support limited constitutional government and oppose those who do 

not. 

 The First Amendment reflects our “profound national commitment to the 

principle that debate on public issues should be uninhibited, robust, and wide-open.”  

N.Y. Times v. Sullivan, 376 U.S. 254, 270 (1964).  In short, Plaintiffs’ activities are at the 

core of the First Amendment.  National Defense PAC, and all other non-connected 

committees, must be permitted to make independent expenditures out of unlimited 
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corporate, union or individual funds, even though it maintains a separate bank account 

that contributes to candidates from amount and source restricted funds.  Citizens United 

v. FEC, 130 S. Ct. 876, 909 (2010) (“[W]e now conclude that independent expenditures, 

including those made by corporations, do not give rise to corruption or the appearance of 

corruption.”).  Unlike unions and corporations, however, who enjoy a statutory 

dispensation, the FEC can require the National Defense PAC to pay a portion of 

administrative expenses from a hard money account.  This will accord the Court’s 

decision in CalMed.  453 U.S. at 198-99 n.19 (opinion of Marshall, J.).  And such 

recognition by this court will remedy the injury to plaintiffs’ First Amendment interests. 

V. Plaintiffs Have Standing to Seek the Injunction 

To establish standing, plaintiffs must demonstrate three elements: an injury in 

fact, a causal connection between the injury and the defendant's conduct, and a likelihood 

that the injury will be redressed by a decision favorable to the plaintiff. See Lujan v. 

Defenders of Wildlife, 504 U.S. 555, 560-61 (1992).   An injury in fact is satisfied when 

plaintiffs make a showing of an “an invasion of a legally protected interest which is (a) 

concrete and particularized, and (b) actual or imminent, not conjectural or hypothetical.” 

Id. at 560.  (internal quotation marks and citations omitted).  Plaintiffs have established 

an injury in fact capable of relief issued by this court.  Moreover, there exists a causal 

connection between the FEC’s failure to issue an affirmative advisory opinion and the 

Plaintiffs’ injuries, and a decision issued by this court will redress those injuries. 

Within the context of the First Amendment, the Supreme Court has announced 

relaxed standing requirements for pre-enforcement challenges.  See, e.g., Dombrowski v. 

Pfister, 380 U.S. 479 (1965) (detailing expanded standing principles for pre-enforcement 
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First Amendment challenges); Virginia v. American Booksellers Ass’n, Inc., 484 U.S. 

383, 393 (1988) (self-censorship is a harm that can be alleged without actual 

prosecution); Chamber of Commerce v. FEC, 69 F.3d 600, 603-04 (“A party has standing 

to challenge, pre-enforcement, even the constitutionality of a statute if First Amendment 

rights are arguably chilled, so long as there is a credible threat of prosecution”).  Would-

be speakers bringing pre-enforcement challenges must allege “an intention to engage in a 

course of conduct arguably affected with a constitutional interest,” and illustrate that 

there exists a “credible threat of prosecution” under the law in question. Babbitt v. United 

Farm Workers Nat'l Union, 442 U.S. 289, 298 (1979).  In this special arena, where a 

statute on its face “restricts a party from engaging in expressive activity, there is a 

presumption of a credible threat of prosecution.”  Virginia Soc’y for Human Life, Inc. v. 

FEC, 263 F.3d 379, 388 (4th Cir. 2001). 

Here, National Defense PAC has alleged an “intention to engage in a course of 

conduct arguably affected with a constitutional interest, but proscribed” by law.  Babbitt, 

442 U.S. at 298.  Specifically, National Defense PAC prepared independent expenditure 

advertisements for the upcoming 2012 electoral cycle, but cannot accept contributions to 

fund them due to the reach of 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3).  See VC, ¶¶ 24-

26 & Exhibits F & G.  National Defense PAC would like to fundraise and accept 

contributions for additional independent expenditure campaigns in the 2012 electoral 

cycle, but its actions are prohibited just the same.  See VC, ¶¶ 25-26.  Kelly S. Eustis 

would like to make a donation of $6,300.00 to National Defense PAC, but cannot due to 

the operation of the law.  See VC, ¶¶ 26-27.   
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National Defense PAC suffers injuries against its First Amendment protected 

interests that are imminent as well – the organization must be able to plan for its 

communications and operations, as well as fundraise to support them.  See VC, ¶ 26.  By 

operation of the law, National Defense PAC must hinder its speech and association until 

a definitive ruling is issued by this court protecting National Defense PAC’s 

constitutional rights and that of its donors.  Because federal elections occur every two 

years, its injuries are ongoing.  See Virginia Soc’y, 263 F.3d at 389 (First Amendment 

injury is ongoing where it relates to proscribed speech concerning federal elections).   

National Defense PAC has established concrete plans to engage in constitutionally 

protected conduct that is subject to the reach of the challenged laws.  Its speech and 

association are chilled due to fear of prosecution by the Federal Election Commission.  

Most recently, the Commission failed to provide an advisory opinion in response to 

Plaintiffs’ request that their planned activities would be permissible under the FECA.  

The FEC’s refusal to issue an advisory opinion deprives National Defense PAC of a legal 

reliance defense which it could otherwise receive under 2 U.S.C. § 437f(c). See FEC v. 

Nat'l Rifle Ass'n of Am., 254 F.3d 173, 185 (D.C. Cir. 2001) (noting that “advisory 

opinions have binding legal effect on the Commission”).  Because of this, and as 

recognized by the D.C. Circuit Court of Appeals in Unity ’08 v. FEC, this failure to issue 

an advisory opinion “denies a right with consequences sufficient to warrant review.”  596 

F.3d 861, 865 (D.C. Cir. 2010) (internal quotations omitted).  National Defense PAC’s 

only other course of action is to risk enforcement penalties—a jeopardy never permitted 

by the First Amendment. 

VI. The Court Should Waive the Bond Requirement Under F.R.C.P. 65(c). 



Federal Rule of Civil Procedure 65(c) provides that no preliminary injunction 

shall issue without the giving of security by the applicant in an amount determined by the 

court. However, "[i]t is within the Court's discretion to waive Rule 65(c)'s security 

requirement where it finds such a waiver to be appropriate in the circumstances." Cobell 

v. Norton, 225 F.R.D. 41, 50 n.4 (D.D.C. 2004). In non-commercial cases, courts often 

waive the bond requirement where the likelihood of harm to the non-moving party is 

slight and the bond requirements would impose a significant burden on the moving party. 

See, e.g., Temple Univ. v. White, 941 F.2d 201, 219 (3d Cir. 1991); Comm. on Jobs 

Candidate Advocacy Fund v. Herrera, 2007 U.S. Dis!. LEXIS 73736, at *17-*18. Cases 

raising constitutional issues are particularly appropriate for a waiver of the bond 

requirement. See Odgen v. }.1arendt, 264 F. Supp. 2d 785, 795 (S.D. Ind. 2003); Smith v. 

Ed. ofElection Comm'rs, 591 F. Supp. 70, 71 (N.D. Ill. 1984). Accordingly, Plaintiffs 

respectfully request that the court waive the bond requirement in the event that it grants 

Plaintiffs' motion for preliminary injunction. 

CONCLUSION 

For the foregoing reasons, the Court should grant Plaintiffs' motion for 

preliminary injunction and enjoin the contribution limits contained in 2 U.S.C. §§ 

441a(a)(1)(C) and 441a(a)(3) and applicable regulatory requirements as they apply to 

Plaintiffs. The Court should also waive the bond requirement under the Federal Rules of 

Civil Procedure 65( c). 

Dated: January 28, 2011 

Respe.ctfully SUbl111... tt.e.~d,/.....7:> 

£.1~ 
? /t 
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     Dan Backer (D.C. Bar No. 996641) 
     P.O. Box 75021 
     Washington, DC 20013 
     202.210.5431 
     dbacker@dbcapitolstrategies.com 
      

Stephen M. Hoersting* 
     700 E Schantz Ave 
     Dayton, OH 45419 
     937.623.6102 
     hoersting@gmail.com 
 

Benjamin T. Barr* 
10737 Hunting Lane 
Rockville, MD 20850 
240.863.8280 

     benjamin.barr@gmail.com 
 

      *Motions for Pro Hac Vice to be filed. 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear Adm. James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

NOTICE OF CONSULTATION ON MOTIONS WITH OPPOSING COUNSEL 
____________________________________________ 

 
In accord with Local Rule of Civil Procedure 7(m), Plaintiffs have conferred by 

telephone with legal counsel for the Federal Election Commission regarding the 

following non-dispositive motions.  This notice provides and consolidates opposing 

counsel’s positions on all motions filed contemporaneously with the Verified Complaint. 

 



1. 	 Motion for Benjamin T. Barr to be admitted pro hac vice. Date of telephone 
conference: January 27,2011. Opposing counsel's position: Consent. 

2. 	 Motion for Stephen M. Hoersting to be admitted pro hac vice. Date of telephone 
conference: January 27, 2011. Opposing counsel's position: Consent. 

3. 	 Motion for Preliminary Injunction. Date of telephone conference: January 27, 
2011. Opposing counsel's position: Oppose. 

Respectfully submitted, 

$2, TfV---. 
Dan Backer (DC Bar No. 996641) 
PO Box 75021 
Washington, DC 20013 
202.210.5431 
dbacker@dbcapitolstrategies.com 

Stephen M. Hoersting* 
700 E Schantz Ave 
Dayton, OH 45419 
937.623.6102 
hoersting@gmail.com 

Benjamin T. Barr* 
10737 Hunting Lane 
Rockville, MD 20850 
240.863.8280 
benjamin.barr@gmail.com 

Attorneys for Plaintifft 

*Motions for Pro Hac Vice to be filed. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear Adm. James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

MOTION TO BE ADMITTED PRO HAC VICE 
____________________________________________ 

 
Dan Backer, a licensed, practicing attorney in the District of Columbia and 

member of the bar in good standing of the United States District Court for the District of 

Columbia moves this Court, pursuant to Local Rule 83.2(d), for permission for Benjamin 

T. Barr to appear and participate in the above-captioned case pro hac vice on behalf of 

plaintiffs.  In support of this motion, Movant submits that Benjamin Barr at 10737 



Hunting Lane, Rockville, Maryland 20850, 240.863.8280, is a member of good standing 

of the bar of the Supreme Court of Illinois and of several federal bars, including the 

United States Supreme Court. Movant has attached the declaration of Mr. Barr in further 

support of this motion. 

WHEREFORE, Movant prays that Benjamin Barr be permitted to appear and 

participate in the above-captioned cause, pro hac vice, on behalf of plaintiffs. In accord 

with Local Rule of Civil Procedure 7(m), plaintiffs have conferred with legal counsel at 

the Federal Election Commission concerning this motion. The response of the FEC has 

been separately submitted to this court in one Notice of Consultation on Motions with 

Opposing Counsel. 

Dated: January 28, 2011 Respectfully submitted, 

Dan Backer (DC Bar No. 996641) 
PO Box 75021 
Washington, DC 20013 
.202.210.5431 
dbacker@dbcapitolstrategies.com 

mailto:dbacker@dbcapitolstrategies.com


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear. Adm James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

DECLARATION OF BENJAMIN BARR 
____________________________________________ 

 
I, Benjamin Barr, make the following declaration pursuant to 28 U.S.C. § 1746: 
 

1. My full name is Benjamin Thomas Barr. 
2. My office address is:  Government Watch, 10737 Hunting Lane, Rockville, 

Maryland 20850.  My telephone number is 240.863.8280. 
3. I was admitted to bar of the Supreme Court of Illinois in 2001 and am a 

licensed, practicing attorney in the State of Illinois in good standing.  I am not 
under suspension or disbarment, nor has any bar disciplined me. 

4. I am a member in good standing of the bars of the following courts: 
United States Supreme Court 







UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear Adm. James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

MOTION TO BE ADMITTED PRO HAC VICE 
____________________________________________ 

 
Dan Backer, a licensed, practicing attorney in the District of Columbia and 

member of the bar in good standing of the United States District Court for the District of 

Columbia moves this Court, pursuant to Local Rule 83.2(d), for permission for Stephen 

M. Hoersting to appear and participate in the above-captioned case pro hac vice on behalf 

of plaintiffs.  In support of this motion, Movant submits that Stephen M. Hoersting at 700 



E Schantz Ave, Dayton, Ohio 45419,937.623.6120, is a member of good standing of the 

bar of the Supreme Court of Ohio and of several federal bars, including the United States 

Supreme Court. Movant has attached the declaration of Mr. Hoersting in further support 

of this motion. 

WHEREFORE, Movant prays that Stephen M. Hoersting be permitted to appear 

and participate in the above-captioned cause, pro hac vice, on behalf of plaintiffs. In 

accord with Local Rule of Civil Procedure 7(m), plaintiffs have conferred with legal 

counsel at the Federal Election Commission concerning this motion. The response of the 

FEC has been separately submitted to this court in one Notice of Consultation on Motions 

with Opposing Counsel. 

Dated: January 28,2011 Respectfully submitted, 

g 

Dan Backer (DC Bar No. 996641) 
PO Box 75021 
Washington, DC 20013 
202.210.5431 
dbacker@dbcapitolstrategies.com 

mailto:dbacker@dbcapitolstrategies.com


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear. Adm James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

DECLARATION OF STEPHEN M. HOERSTING 
____________________________________________ 

 
I, Stephen M. Hoersting, make the following declaration pursuant to 28 U.S.C. § 1746: 
 

1. My full name is Stephen Michael Hoersting. 
2. My office address is:  700 E Schantz Ave, Dayton, Ohio 45419.  My 

telephone number is 937.623.6102. 
3. I was admitted to bar of the Supreme Court of Ohio in 1996. I am a licensed, 

practicing attorney in the State of Ohio in good standing (Ohio Bar No. 
0066915).  I am not under suspension or disbarment, nor has any bar 
disciplined me. 
 







 
UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear. Adm James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

PRELIMINARY INJUNCTION ORDER 
____________________________________________ 

 
 This action is before the court on Plaintiffs’ Preliminary Injunction Motion.  The 
court GRANTS the motion.  Defendant Federal Election Commission is preliminarily 
enjoined from enforcing 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) as applied to 
contributions to National Defense PAC or as applied to National Defense PAC’s 
independent expenditures, until a final hearing on the merits.   
 
 SO ORDERED this ___ day of ___________________ 2011 
 
 



       ____________________________ 
       United States District Judge 
 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear. Adm James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 
 

____________________________________________ 
 

ORDER 
____________________________________________ 

 
Upon consideration of the Motion of Dan Backer for the admission of Benjamin 

Barr to appear before this court pro hac vice, and the attached declaration of Benjamin 
Barr in support thereof, 

 
IT IS HEREBY ORDERED that the motion of Dan Backer for the admission of 

Benjamin Barr to appear before this court pro hac vice is granted; and it is 
 
FURTHER ORDERED, that Benjamin Barr be and is hereby permitted to appear 

in the above-captioned cause pro hac vice on behalf of plaintiffs. 
 



DATED:   
 
       ____________________________ 
       United States District Judge 
 
 
 



UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

 
____________________________________ 
      ) 
      ) 
Rear. Adm James J Carey [Ret]  ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
Kelly S. Eustis     ) 
1431 Q Street     ) 
Apt. 130     ) 
Sacramento, California 95811  ) 
      ) 
National Defense Political   ) 
Action Committee    ) 
6022 Knights Ridge Way   )  
Alexandria, VA 22310   ) 
      ) 
   Plaintiffs,  ) 
      ) 

v. ) Civil Case No. ________________ 
) 

FEDERAL ELECTION COMMISSION ) 
999 E Street, NW    ) 
Washington, DC 20463,   )  
      ) 
   Defendant.  ) 
____________________________________) 

 
____________________________________________ 

 
ORDER 

____________________________________________ 
 

Upon consideration of the Motion of Dan Backer for the admission of Stephen M. 
Hoersting to appear before this court pro hac vice, and the attached declaration of 
Stephen M. Hoersting in support thereof, 

 
IT IS HEREBY ORDERED that the motion of Dan Backer for the admission of 

Stephen M. Hoersting to appear before this court pro hac vice is granted; and it is 
 
FURTHER ORDERED, that Stephen M. Hoersting be and is hereby permitted to 

appear in the above-captioned cause pro hac vice on behalf of plaintiffs. 
 



DATED:   
 
       ____________________________ 
       United States District Judge 
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INTRODUCTION 
 

Contrary to plaintiffs’ portrayal, the dispute between the parties is not about prohibiting 

plaintiffs’ First Amendment activity.  National Defense PAC and two individuals allege that the 

Federal Election Commission (“Commission”) has prevented them from taking advantage of 

recent court decisions that allow certain organizations to accept unlimited funds to make 

independent expenditures to support or oppose federal candidates.  As we explain below, 

however, plaintiffs can both accept such funds and make direct contributions to federal 

candidates as long as they establish two separate political committees and comply with the 

applicable recordkeeping and reporting requirements.  This case, therefore, is not about banning 

plaintiffs’ speech or fundraising, but about reasonable requirements that help prevent corruption 

and inform the public. 

Plaintiffs satisfy none of the requirements for a preliminary injunction.  They cannot meet 

their burden of demonstrating a substantial likelihood of success on the merits because they can 

collect and spend the money they seek as long as the unlimited contributions they receive are 

accepted by a political committee that makes only independent expenditures and gives no direct 

contributions to federal candidates.  Plaintiffs also cannot demonstrate any irreparable harm that 

would arise in the absence of an injunction because they have alleged a potential loss of only 

$1,300 in revenue during the pendency of this case, and because they face no imminent risk of 

enforcement proceedings against them.  Finally, the government and the public have important 

interests in continued enforcement of the provisions challenged here, to minimize corruption or 

the appearance of corruption of the federal political system. 
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BACKGROUND 

I. THE FEDERAL ELECTION COMMISSION  

The Commission is the independent agency of the United States with exclusive 

jurisdiction over the administration, interpretation, and civil enforcement of the Federal Election 

Campaign Act (“Act” or “FECA”), 2 U.S.C. §§ 431-57, and other statutes.  The Commission is 

empowered to “formulate policy” with respect to the Act, 2 U.S.C. § 437c(b)(1); “to make, 

amend, and repeal such rules . . . as are necessary to carry out the provisions of [the] Act,” 

2 U.S.C. §§ 437d(a)(8), 438(a)(8),(d); and to issue written advisory opinions concerning the 

application of the Act and Commission regulations to any specific proposed transaction or 

activity, 2 U.S.C. §§ 437d(a)(7), 437f. 

II. STATUTORY AND REGULATORY BACKGROUND 

A. Contributions and Expenditures  

The Act defines “contribution” to include “any gift, subscription, loan, advance, or 

deposit of money or anything of value made by any person for the purpose of influencing any 

election for Federal office.”  2 U.S.C. § 431(8)(A)(i).  “Expenditure” is defined to include “any 

purchase, payment, distribution, loan, advance, deposit, or gift of money or anything of value, 

made by any person for the purpose of influencing any election for Federal office.”  2 U.S.C. 

§ 431(9)(A)(i).   

B. Independent Expenditures 

The Act defines “independent expenditure” as an expenditure by a person “expressly 

advocating the election or defeat of a clearly identified candidate; and . . . that is not made in 

concert or cooperation with or at the request or suggestion of such candidate, the candidate’s 
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authorized political committee, or their agents, or a political party committee or its agents.”  

2 U.S.C. § 431(17). 

C. Political Committees  

A “political committee” includes “any committee, club, association, or other group of 

persons which receives contributions aggregating in excess of $1,000 during a calendar year or 

which makes expenditures aggregating in excess of $1,000 during a calendar year,” 2 U.S.C. 

§ 431(4)(A), and is “under the control of a candidate” or has as its “major purpose” “the 

nomination or election of a candidate,” Buckley v. Valeo, 424 U.S. 1, 79 (1976).  A 

“nonconnected committee” is a political committee that is not a political party committee, an 

authorized committee of a candidate, or a separate segregated fund (“SSF”) established by a 

corporation or labor organization.  See 11 C.F.R. §§ 100.5(a), 106.6(a).  Corporations and labor 

organizations may underwrite the administrative and fundraising costs of their connected SSFs, 

but may solicit contributions only from a “restricted class” of individuals associated with the 

company or union.  2 U.S.C. § 441b(b)(2)(C), (b)(4)(A); 11 C.F.R. §§ 114.1(c), 114.5(g)(1).  

Nonconnected political committees, on the other hand, have no such restriction, and may solicit 

contributions from the general public.  A “multicandidate political committee” is a political 

committee that has been registered for at least 6 months, has more than 50 contributors and has 

made contributions to at least 5 candidates for federal office.  2 U.S.C. § 441a(a)(4). 

D. Organizational and Reporting Requirements 

Any organization that qualifies as a political committee must observe certain 

organizational and reporting requirements.  Every political committee is required to have a 

treasurer who, in turn, is required to keep an account and preserve the records, inter alia, of the 

committee’s receipts and disbursements.  2 U.S.C. § 432(a)-(d).  Political committees are also 
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required to file a statement of organization with the Commission within 10 days of either their 

designation (authorized campaign committees), establishment (separate segregated funds), or 

becoming a political committee within the meaning of section 431(4) (all other political 

committees).  2 U.S.C. § 433.  Political committees must file periodic reports for disclosure to 

the public of all receipts from and disbursements to a person in excess of $200 in a calendar year 

(and in some instances, of any amount), as well as total operating expenses and cash on hand.  2 

U.S.C. § 434.   

E. Contribution Limits  

The Act and Commission regulations prohibit any individual from making contributions 

that in the aggregate exceed $5,000 per year to a political committee that is not an authorized 

committee of a candidate or a political party committee.  2 U.S.C. § 441a(a)(1)(C); 11 C.F.R. 

§ 110.1(d).  The Act and Commission regulations also prohibit any individual from making 

contributions to political committees (that are not national party committees) that in the 

aggregate exceed $46,200 for the 2011-2012 biennial period.  2 U.S.C. § 441a(a)(3)(B); 

11 C.F.R. § 110.5.1  The Act correspondingly prohibits political committees from knowingly 

accepting contributions in excess of these limitations.  2 U.S.C. § 441a(f).  In addition, the Act 

and Commission regulations prohibit corporations and labor organizations from making 

contributions to candidates.  2 U.S.C. § 441b(a); 11 C.F.R. § 114.2(b)(1). 

The Supreme Court has upheld the limits on contributions to multicandidate political 

committees that make contributions to candidates as a legitimate means to prevent corruption or 

its appearance.  Cal. Med. Ass’n v. FEC, 453 U.S. 182, 197-98 (1981) (“CalMed”) (“Congress 

enacted § 441a(a)(1)(C) in part to prevent circumvention of the very limitations on contributions 

                                                            
1  See Price Index Adjustments for Contribution and Expenditure Limits and Lobbyist 
Bundling Disclosure Threshold, 76 Fed. Reg. 8368 (FEC Notice, Feb. 14, 2011). 
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that this Court upheld in Buckley.”); see id. at 203 (Blackmun, J., concurring) (“[C]ontributions 

to multicandidate political committees may be limited to $5,000 per year as a means of 

preventing evasion of the limitations on contributions to a candidate or his or her authorized 

campaign committee upheld in Buckley.”). 

Following the Supreme Court’s decision in Citizens United v. FEC, 130 S. Ct. 876, 909 

(2010), in which the Court held that “independent expenditures, including those made by 

corporations, do not give rise to corruption or the appearance of corruption,” the D.C. Circuit 

struck down the contribution limits at 2 U.S.C. § 441a(a)(1)(C) and 441a(a)(3) as applied to 

political committees that make only independent expenditures.  SpeechNow.org v. FEC, 599 

F.3d 686, 689, 694 (D.C. Cir. 2010) (en banc) (“SpeechNow”).  At the same time, the D.C. 

Circuit upheld the reporting requirements for political committees in 2 U.S.C. §§ 432, 433, and 

434(a), as well as the organizational requirements of 2 U.S.C. §§ 431(4) and 431(8).  Id. at 

696-98.  To “be clear,” the D.C. Circuit noted, it decided questions of constitutionality only “as 

applied to contributions to SpeechNow, an independent expenditure-only group.  [The] holding 

does not affect, for example, § 441a(a)(3)’s limits on direct contributions to candidates.”  Id. 

at 696. 

In two recent advisory opinions, the Commission interpreted Citizens United and 

SpeechNow and concluded that political committees that each sought to make only independent 

expenditures (and not any monetary or in-kind contributions or coordinated communications) 

may accept unlimited contributions from individuals, other political committees, corporations, 

labor organizations, and “the general public” to fund such independent expenditures.  See FEC 

Advisory Op. 2010-11 (Commonsense Ten), 2010 WL 3184269, at *1-*2 (July 22, 2010) 

(“Commensense Ten AO”); FEC Advisory Op. 2010-09 (Club for Growth), 2010 WL 3184267, 
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at *2 (July 22, 2010) (“Club for Growth AO”).  Consistent with both Citizens United and 

SpeechNow, the Commission explained that these independent expenditure-only political 

committees must comply with the Act’s registration and reporting requirements.  Commonsense 

Ten AO, at *1, *2; Club for Growth AO, at *2, *4.  See Citizens United, 130 S. Ct. at 909; 

SpeechNow, 599 F.3d at 696.  The Commission approved Club for Growth’s plan to establish a 

new independent expenditure-only political committee even though the Club also administers a 

separate segregated fund, Club for Growth PAC, that makes contributions to candidates.  The 

Club’s new independent expenditure-only committee, however, will not accept any contributions 

from Club for Growth PAC, nor will it transfer any funds to the PAC.  Club for Growth AO, 

at *2. 

III. PLAINTIFFS  
 

Plaintiff Rear Admiral James J. Carey is retired from the United States Navy and resides 

in Alexandria, Virginia.  (Ver. Compl. ¶ 8.)  Carey is the founder and chairman of the National 

Defense Committee (“NDC”), a non-profit organization of war veterans headquartered in 

Northern Virginia.  He formed NDC with several colleagues during the late 1990s with the stated 

goals of addressing certain military, defense, and veterans issues, including military voting, 

reemployment following service, and campus access for military recruiters.  See NDC, Who We 

Are (Feb. 25, 2011) (FEC Exh. 1); The Pers. Website of Rear Adm. (Ret.) James J. Carey, Links 

(Feb. 27, 2011) (FEC Exh. 2).     

 In 2000, Carey registered plaintiff National Defense PAC (“NDPAC”) with the 

Commission as a nonconnected political committee, and he has served as its treasurer ever since.  

NDPAC, Stmt. of Org. (July 17, 2000) (FEC Exh. 3).  Carey formed NDPAC to support the 

candidacy of military veterans who hold certain positions concerning the size of government and 
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national defense and military issues.  NDPAC, (Feb. 25, 2011) (FEC Exh. 4 at 2-3); FEC Exh. 2 

at 2-3; see also Ver. Compl. ¶¶ 10, 12.  NDPAC is “headquartered in Northern Virginia.”  Carey 

Website, Links (Feb. 27, 2011) (FEC Exh. 2 at 2).  (See also Ver. Compl. (caption listing 

NDPAC’s Virginia address).)  And it is incorporated in Virginia.  (Ver. Compl. Exh. A, at ECF 

p. 7 (email from Dan Backer, NDPAC, to William Powers, FEC, Aug. 16, 2010) (confirming 

NDPAC is incorporated in Virginia).)  It has continuously filed reports with the Commission 

since 2000 and obtained multicandidate political committee status in 2004.  FEC, Reports Image 

Index for National Defense PAC (FEC Exh. 5 at 1-3).  Carey filed NDPAC’s reports until 2009, 

when NDPAC’s Assistant Treasurer began filing its reports.  See id.; NDPAC, Stmt. of Org., 

Dec. 29, 2009 (FEC Exh. 6 at 3). 

 In 2002, Carey registered another political committee, “National Defense Committee 

PAC,” listing NDC as a “connected” organization.  NDC PAC, Stmt. of Organization, Nov. 18, 

2002 (FEC Exh. 7 at 2).  Carey continuously filed reports for National Defense Committee PAC 

from 2002 until 2009, when the Assistant Treasurer began to file its reports.  FEC, Reports 

Image Index for National Defense PAC (FEC Exh. 8 at 1-2); National Defense Committee PAC, 

Stmt. of Organization, Dec. 29, 2009 (FEC Exh. 9).  National Defense Committee PAC’s 

amended registration in 2009 no longer listed NDC as a connected organization.  (FEC Exh. 9 

at 2)  NDPAC and National Defense Committee PAC indicated for the first time that they were 

affiliated with each other in their amended 2009 registrations.  NDPAC, Stmt. of Organization, 

Dec. 29, 2009 (FEC Exh. 6 at 3); National Defense Committee PAC, Stmt. of Organization, Dec. 

29, 2009 (FEC Exh. 9 at 3).    

  Plaintiff Kelly Eustis resides in Sacramento, California.  (Ver. Compl. ¶ 9.)  Eustis is the 

founder, president, and CEO of  Eusatrix Corporation, which describes itself as “a strategic 
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public relations and political consulting firm specializing in campaigns and issue advocacy, 

public affairs, and online strategy.”  Eusatrix Corp., About Eusatrix (Feb. 25, 2011) (FEC Exh. 

10).  “Eusatrix serves conservative political, non-profit, and corporate clients across the United 

States.”  (Id.)  Eustis has never been reported to have made a contribution to a federal candidate 

of $200 or more.  FEC, Transaction Query By Individual, (Feb. 25, 2011) (query “Kelly Eustis”) 

(FEC Exh. 11). 

 NDPAC alleges that it would like to pay to run an advertisement on the Newsmax website 

expressly advocating against the election of a candidate for New York’s ninth congressional 

district in the months leading up to the 2012 election.  (Ver. Compl. ¶ 24.)  Such an 

advertisement would cost $6,300 and Eustis would like to contribute that amount to NDPAC.  

(Id.)  

IV. ADVISORY OPINION REQUEST 

 On August 11, 2010, NDPAC submitted a letter to the Commission requesting an 

advisory opinion from the Commission.  (Ver. Compl. Exh. A (FEC, AO Request 2010-20, 

Letter from Dan Backer, NDPAC, to Thomasenia Duncan (“AO Request”), Aug. 11, 2011).)  

NDPAC, a political committee that makes both contributions and independent expenditures, 

outlined its intention to accept unlimited contributions from individuals, other political 

committees, corporations, and labor organizations to fund independent expenditures from a 

separate bank account.  (Id.)  The Commission considered two draft responses to NDPAC’s AO 

Request on September 23, 2010.  (Ver. Compl. Exh. D (FEC Certification, Sept. 23, 2010).)   

 Draft A concluded that a committee such as NDPAC could not accept unlimited 

contributions if it makes both contributions to candidates and independent expenditures.  (Ver. 

Compl. Exh. B (FEC, Draft AO 2010-20 – Revised Draft A, Agenda Doc. 10-60-B (“Draft A”), 
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Sept. 23, 2010).)  That draft concluded that the Act and Commission regulations prohibit such a 

political committee from accepting the types of contributions contemplated by NDPAC’s 

request, even if it uses a separate bank account.  (Id. at 6-7 (citing 2 U.S.C. § 441a(a)(l)(C), (f) 

and 2 U.S.C. § 441b(a)).)  Draft A relied on Supreme Court decisions upholding these amount 

limitations and source prohibitions as a valid means of preventing corruption as applied to 

political committees that make both contributions and expenditures.  (Id. at 3, 7 n.3 (citing 

CalMed, 453 U.S. at 197-98, and FEC v. Beaumont, 539 U.S. 146, 154 (2003)).)  The draft 

distinguished SpeechNow as well as the Commonsense Ten and Club for Growth Advisory 

Opinions by noting that each of the entities in those matters made only independent 

expenditures.  (Id. at 4.) 

 Draft B concluded that NDPAC may accept unlimited contributions to its separate bank 

account to fund independent expenditures.  (Ver. Compl. Exh. C (FEC, Draft AO 2010-20 – 

Draft B, Agenda Doc. 10-60-A (“Draft B”), Sept. 21, 2010).)  The draft relied on the holdings 

in Citizens United, SpeechNow, and EMILY’s List v. FEC, 581 F.3d 1, 12 (D.C. Cir. 2009), that 

independent expenditures do not corrupt or create the appearance of corruption.  (Draft B, 

at 5-7.)  The draft cited EMILY’s List for the proposition that NDPAC merely had to set up 

separate accounts to accept unlimited contributions, and concluded that NDPAC’s making of 

contributions did not meaningfully distinguish it from SpeechNow, Commonsense Ten, or the 

Club for Growth.  (Id. at 5-6.)  Draft B also noted, in the alternative, that the “persons who 

created and operate NDPAC may establish a separate political committee to make independent 

expenditures.”  (Id. at 7 n.4.)2 

                                                            
2  NDPAC also sought in its AO Request to allocate its administrative and operating 
expenses between its accounts however it wished.  (Ver. Compl. Exh. A, at 5.)  Draft A did not 
permit such allocation because, inter alia, the draft did not permit creation of the separate 
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Two commissioners supported issuance of Draft A, three supported issuance of Draft B, 

and one did not vote.  (Ver. Compl. Exh. D.)  Because the affirmative vote of four members of 

the Commission is required for the Commission to render an advisory opinion, 2 U.S.C. 

§§ 437c(c), 437d(a)(7); 11 C.F.R. § 112.4(a), the Commission was thus unable to render an 

opinion in this matter.  As a result, the defense in this case is consistent with the position of the  

“controlling group” of Commissioners that declined to vote for Draft B, which would have 

provided NDPAC the relief it seeks in this lawsuit.  Cf. FEC v. National Republican Senatorial 

Comm., 966 F.3d 1471, 1476 (D.C. Cir. 1992) (explaining that when the Commission deadlocks 

and a case is then brought under 2 U.S.C. § 437g(a)(8), the decision of the controlling group of 

Commissioners becomes the subject of judicial review). 

ARGUMENT 
 

I. A PRELIMINARY INJUNCTION IS AN EXTRAORDINARY REMEDY THAT 
REQUIRES PLAINTIFFS TO MEET A HEAVY BURDEN 
 
In seeking a preliminary injunction, plaintiffs bear a heavy burden.  “A plaintiff seeking a 

preliminary injunction must establish [1] that he is likely to succeed on the merits, [2] that he is 

likely to suffer irreparable harm in the absence of preliminary relief, [3] that the balance of 

equities tips in his favor, and [4] that an injunction is in the public interest.”  Winter v. Natural 

Res. Def. Council, Inc. 129 S. Ct. 365, 374 (2008).  “A preliminary injunction is an 

extraordinary remedy that should be granted only when the party seeking the relief, by a clear 

showing, carries the burden of persuasion.”  Cobell v. Norton, 391 F.3d 251, 258 (D.C. Cir. 

2004) (citing Mazurek v. Armstrong, 520 U.S. 968, 972 (1997)); see also Winter, 129 S. Ct. 

                                                                                                                                                                                                
accounts at all.  (Ver. Compl. Exh. B, at 7.)  Draft B indicated that NDPAC must allocate its 
administrative and operating expenses between its accounts in a manner that corresponds to the 
proportion of its activities funded by each account.  (Ver. Compl. Exh. C, at 7-8.)  Plaintiffs do 
not seek in this litigation the right to allocate administrative and operating costs in any manner 
they see fit.  (See Ver. Compl. Prayer for Relief ¶¶ 1-4.)   
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375-76 (plaintiff must make “clear showing” that extraordinary remedy is necessary; “only a [] 

possibility of irreparable harm” is not sufficient) (internal quotation marks and citation omitted).  

Plaintiffs shoulder a particularly heavy burden here because the requested relief “would 

alter, not preserve, the status quo.”  Veitch v. Danzig, 135 F. Supp. 2d 32, 35 (D.D.C. 2001).  

“The purpose of a preliminary injunction is merely to preserve the relative positions of the 

parties until a trial on the merits can be held.”  Univ. of Tex. v. Camenisch, 451 U.S. 390, 395 

(1981).  Plaintiffs, however, seek to alter the relative position of the parties while their request 

for permanent relief is pending by preventing the Commission from enforcing provisions of 

FECA that have been in effect for over thirty years.  Turner Broad. Sys., Inc. v. FCC, 507 U.S. 

1301 (1993) (Rehnquist, C.J., in chambers) (refusing to enjoin enforcement of congressional Act, 

despite First Amendment claim: “By seeking an injunction, applicants request that I issue an 

order altering the legal status quo.”) (emphasis in original).  There is a “presumption of 

constitutionality which attaches to every Act of Congress.”  Walters v. Nat’l Ass’n of Radiation 

Survivors, 468 U.S. 1323, 1324 (1984) (Rehnquist, J., in chambers).  Plaintiffs fail to meet their 

burden of showing clearly that the longtime status quo should be altered and a federal statute 

preliminarily enjoined. 

II. PLAINTIFFS CANNOT DEMONSTRATE A SUBSTANTIAL LIKELIHOOD OF 
SUCCESS ON THE MERITS 
 

 Plaintiffs do not contest the facial constitutionality of the $5,000 limit on contributions to 

political committees.  Nor is it disputable that CalMed upheld that contribution limit as applied 

to political committees — like NDPAC — that make both contributions and independent 

expenditures with the money they receive.  Plaintiffs nevertheless argue that under Citizens 

United, SpeechNow, and EMILY’s List, they must be permitted to do what CalMed prohibits 

because NDPAC will segregate its funds in separate bank accounts.  As explained below, the 
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cases plaintiffs rely upon do not go that far.  However, to take full advantage of the recent 

decisions they cite, plaintiffs need only follow the model of Club for Growth, see Club for 

Growth AO; supra pp. 5-6, and establish a separate political committee to accept unlimited 

contributions to spend on independent expenditures. 

A. The Supreme Court Has Repeatedly Held That the Act’s Contribution 
Limits Are Valid Means of Preventing Corruption or Its Appearance 

 
In Buckley, the Supreme Court upheld the Act’s limits on the amount individuals and 

multicandidate political committees can contribute to federal candidates and their campaign 

committees.  424 U.S. at 23-38; see also CalMed, 453 U.S. at 194 (discussing Buckley’s 

holdings).  Buckley “drew a line between expenditures and contributions, treating expenditure 

restrictions as direct restraints on speech” while saying, “in effect, that limiting contributions left 

communications significantly unimpaired.”  Nixon v. Shrink Mo. Gov’t PAC, 528 U.S. 377, 386-

87 (2000) (citing Buckley, 424 U.S. at 19-21).  Contribution limits “permit[] the symbolic 

expression of support” without “in any way infring[ing] the contributor’s freedom to discuss 

candidates and issues.”  Buckley, 424 U.S. at 21.  These limits help prevent corruption and the 

appearance of corruption.  “To the extent that large contributions are given to secure a political 

quid pro quo from current and potential office holders, the integrity of our system of 

representative democracy is undermined.”  Id. at 26-27.  “Of almost equal concern . . . is the 

impact of the appearance of corruption stemming from public awareness of the opportunities for 

abuse inherent in a regime of large individual financial contributions.”  Id. at 27; see also 

Citizens United, 130 S. Ct. at 901 (“The Buckley Court recognized a ‘sufficiently important’ 

governmental interest in ‘the prevention of corruption and the appearance of corruption.’”) 

(quoting Buckley, 424 U.S. at 25).   
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In CalMed, the Court explained that section 441a(a)(1)(C)’s limits on contributions to 

multicandidate political committees “further the governmental interest in preventing the actual or 

apparent corruption of the political process” by “prevent[ing] circumvention of the very 

limitations on contributions that th[e] Court upheld in Buckley.”  CalMed, 453 U.S. 197-98 

(plurality opinion); id. at 203 (Blackmun, J., concurring).  The Court recognized that such 

committees are “essentially conduits for contributions to candidates,” and thus “pose a perceived 

threat of actual or potential corruption” that is not posed by “a committee that makes only 

independent expenditures.”  Id. at 203 (Blackmun, J., concurring) (emphasis added).  Four 

justices adopted the conclusion in the House Conference Report regarding the amendments that 

became section 441a(a)(1)(C) that multicandidate political committees “‘appear to be separate 

entities pursuing their own ends, but are actually a means for advancing a candidate’s 

campaign.’”  Id. at 199 n.18 (plurality opinion) (quoting H.R. Conf. Rep. No. 94-1057, at 57-58 

(1976)).  Justice Blackmun did not disclaim the Conference Report’s findings or the plurality’s 

reliance on them, and concluded that “contributions to multicandidate political committees may 

be limited to $5,000 per year as a means of preventing evasion of the limitations on contributions 

to a candidate or his authorized campaign committee upheld in Buckley.”  Id. at 203 (Blackmun, 

J., concurring) (citing Buckley, 424 U.S. at 38).   

Plaintiffs mischaracterize CalMed’s holding as merely the “plurality’s” conclusion.  

(E.g., Plaintiffs’ Memorandum of Law in Support of Motion for Preliminary Injunction 

(“PI Br.”) at 17 (“a plurality of the Court upheld the limit on the ground that it served the 

government’s interest in preventing circumvention of the limits on contributions made directly to 

candidates”); id. (“Thus, according to the plurality, contributors seeking to avoid the . . . 

candidate contribution limits could make larger contributions to multi-candidate committees, 
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which could then be funneled to candidates.”) (emphases added).)  But as explained above, 

Justice Blackmun agreed with the plurality on the constitutionality of the contribution limits as 

applied to CALPAC, a political committee that made both contributions and expenditures.  

CalMed, 453 U.S. at 203 (Blackmun, J., concurring).  Justice Blackmun’s reservation concerned 

“contributions to a committee that makes only independent expenditures.”  Id. 

CalMed also makes clear that the “Buckley standard of scrutiny” for contribution limits 

applies here, where NDPAC “plans to make contributions to candidates for federal office” (PI 

Br. at 1).  See CalMed, 453 U.S. at 202 (Blackmun, J., concurring) (limits on contributions to 

multicandidate committees “can be upheld only ‘if the State demonstrates a sufficiently 

important interest and employs means closely drawn to avoid unnecessary abridgment of 

associational freedoms’”) (quoting Buckley, 424 U.S. at 25).  Although plaintiffs attempt to 

suggest that a different level scrutiny may apply here, they fail to offer any support for an 

alternative constitutional standard, or any basis for deviating from the Court’s approach in 

CalMed.  (See PI Br. at 12-13, 27.)  The question here is thus whether sections 441a(a)(1)(C) and 

441a(a)(3) serve a “sufficiently important interest” and are “closely drawn to avoid unnecessary 

abridgment of  [plaintiffs’] associational freedoms.”  CalMed, 453 U.S. at 202-03 (Blackmun, J., 

concurring).  As discussed below, the answer to both parts of that question is yes.  

B. Sections 441a(a)(1)(C) and 441a(a)(3) Serve Important Governmental 
Interests as Applied to NDPAC 

 
1. The Supreme Court Has Recognized that the Act’s Limits on 

Contributions to Multicandidate Political Committees Prevent 
Corruption or Its Appearance 

 
As explained supra pp. 12-13, the Supreme Court has upheld the Act’s limits on 

contributions to multicandidate political committees to prevent circumvention of the Act’s limits 

on direct contributions to candidates.  CalMed, 453 U.S. 199 (plurality opinion); id. at 203 



15 

(Blackmun, J., concurring).  The fact that a multicandidate political committee may also make 

independent expenditures does not eliminate or even reduce its function as “‘a means for 

advancing a candidate’s campaign.’”  CalMed, 453 U.S. at 199 n.18 (plurality opinion) (quoting 

H.R. Conf. Rep. No. 94-1057, at 57-58 (1976)).   

Moreover, the plurality’s concern in CalMed — that donors who make unlimited 

contributions, even if ostensibly targeted to pay for administrative expenses, could “completely 

dominate the operations and contribution policies of independent political committees” — 

applies equally here.  Id. at 199 n.19.  Specifically, individuals and groups who seek to maximize 

their contributions to candidates for federal office could make large “independent expenditure” 

donations to NDPAC as a means to gain control over NDPAC’s contribution decisions.  And 

corporations and unions, from which NDPAC intends to accept unlimited contributions (see Ver. 

Compl. ¶ 15.a.; PI Br. at 3), could seek to evade the ban on their direct contributions to 

candidates by obtaining influence over NDPAC’s contributions through large donations to 

NDPAC’s independent expenditure account.  NDPAC’s contributors could leverage their 

unlimited contributions to control NDPAC’s direct contributions to federal candidates “to an 

extent . . . far greater than the individual or group [or corporation or union] that finances the 

committee’s [independent expenditures] would be able to do acting alone.”  CalMed, 453 U.S. 

at 199 n.19.  Permitting NDPAC to accept unlimited contributions, even if intended to be used 

for independent expenditures, could thus result in corruption or the appearance of corruption by 

facilitating the “circumvention of the very limitations on contributions that th[e] Court upheld in 

Buckley.”  CalMed, 453 U.S. at 197-98.   

To be sure, maintaining separate bank accounts may reduce the most blatant avenue for 

corruption:  the direct circumvention of the contribution limits — i.e., NDPAC’s conversion of 
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unrestricted independent expenditure donations into candidate contributions.  But the creation of 

separate bank accounts does not eliminate the potential for individuals, groups, corporations, or 

unions to try to leverage unlimited donations as a means to pressure an organization to direct 

contributions to particular federal candidates.  Nor do separate bank accounts end “the 

appearance of improper influence [which] ‘is also critical . . . if confidence in the system of 

representative Government is not to be eroded to a disastrous extent.’”  Buckley, 424 U.S. at 27 

(quoting U.S. Civil Serv. Comm’n v. Nat’l Ass’n of Letter Carriers, 413 U.S. 548, 565 (1973)).  

While the public may be aware of the activities of political committees like NDPAC — i.e., 

whether they make independent expenditures, contributions, or both — the public is less likely to 

be aware of committees’ internal financial controls or the nature and number of their various 

bank accounts.  Separate bank accounts may thus “[l]eave the perception of impropriety 

unanswered.”  Shrink, 528 U.S. at 390.    

Requiring NDPAC to establish a separate, independent expenditure-only committee to 

solicit and accept unlimited contributions for its independent expenditures reduces the potential 

for both actual and apparent corruption created by individuals, corporations, and unions giving 

unrestricted contributions to a political committee that itself makes contributions directly to 

federal candidates.  As discussed infra pp. 28-30, the burden imposed by such a requirement is 

not onerous, and it is closely drawn to meet this “sufficiently important” interest.   

Plaintiffs incorrectly suggest (PI Br. at 16-18) that Justice Blackmun’s caveat regarding 

“contributions to a committee that makes only independent expenditures” undermines the 

applicability of CalMed’s analysis or holding here.  CalMed, 453 U.S. at 203 (Blackmun, J., 

concurring).  Although Justice Blackmun did observe that “contributions to a committee that 

makes only independent expenditures pose no such threat [of corruption],” id. (emphasis added), 
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NDPAC does not even purport to be such a committee.  NDPAC instead seeks not only to solicit 

and accept donations for independent expenditures, but also to “[a]ccept[] contributions from 

individuals and other political committees . . . to expend as campaign contributions to 

candidates.”  (PI Br. at 3 (emphasis added).)3  Finally, plaintiffs conspicuously omit Justice 

Blackmun’s important qualification when quoting his admonition that “a different result would 

follow if § 441a(a)(1)(C) were applied to contributions to a political committee established for 

the purpose of making independent expenditures, rather than contributions to candidates.”  

Compare CalMed, 453 U.S. at 203 (Blackmun, J., concurring) (emphases added), with PI Br. at 

17 (quoting italicized portion of Blackmun concurrence but omitting underscored words).  Since 

NDPAC was established for the purpose of making both independent expenditures and 

contributions to federal candidates, Justice Blackmun’s caveat is inapposite here. 

2. Plaintiffs’ Reliance on SpeechNow and EMILY’s List Is Misplaced 
 

SpeechNow does not support plaintiffs’ arguments because that case involved an 

organization that made only independent expenditures.  The en banc D.C. Circuit could not have 

been more explicit when it stated, “We should be clear, however, that we only decide these 

questions as applied to contributions to SpeechNow, an independent expenditure-only group.”  

599 F.3d at 696.  The court thus carved out from the scope of its decision organizations like 

NDPAC, which make direct contributions to federal candidates.   

                                                            
3  Plaintiffs go even further by suggesting that “National Defense PAC’s case is 
distinguishable from the fact pattern in CalMed — National Defense PAC asks to make 
independent expenditures, the California Medical Association did not — and falls squarely 
within the reason [sic] of Justice Blackmun’s controlling concurrence.”  (PI Br. at 19.)  However, 
contrary to plaintiffs’ suggestion, “CALPAC ma[de] contributions to and expenditures on behalf 
of candidates in state and federal elections.”  FEC v. Cal. Med. Ass’n, 502 F. Supp. 196, 198 
(N.D. Cal. 1980) (emphasis added).   
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To be clear, plaintiffs have the right, consistent with the Commission’s recent Advisory 

Opinions, to establish a separate, independent expenditure-only political committee that, like the 

independent expenditure-only political committees created by SpeechNow, Club for Growth, and 

Commonsense Ten, could accept unlimited contributions for independent expenditures.  See 

Commonsense Ten AO, at *1-*2; Club for Growth AO, at *2.  In those opinions, the 

Commission concluded that a political committee that does “not make any monetary or in-kind 

contributions (including coordinated communications) to any other political committee or 

organization,” and makes only independent expenditures may “solicit[] and accept[] unlimited 

contributions from individuals, political committees, corporations, and labor organizations for 

the purpose of making independent expenditures.”  Commonsense Ten AO, at *1-*2; Club for 

Growth AO, at *1.  Plaintiffs thus remain free to follow the Club for Growth model approved in 

Advisory Opinion 2010-09 and establish two political committees, one for independent 

expenditures and one for contributions to federal candidates.4  The independent expenditure-only 

committee, like the committees at issue in SpeechNow and in the Commission’s recent Advisory 

Opinions, would be restricted to making independent expenditures and thus could not make any 

monetary or in-kind contributions to, or coordinate communications with, any candidate, other 

political committee or organization.  (Cf. Draft A, at 4 (distinguishing NDPAC’s request to make 

both contributions and independent expenditures from the holdings in Citizens United, 130 S. Ct. 

at 909, and SpeechNow, 599 F.3d at 689, and the Commission’s conclusions in the 

Commonsense Ten and Club for Growth AOs).)  But plaintiffs, like Club for Growth, would 

                                                            
4 In addition to its new, independent expenditure-only political committee, Club for 
Growth, an incorporated non-profit organization, also has a separate segregated fund that 
receives funds subject to the Act’s contribution limits and makes candidate contributions.  See 
Club for Growth AO, at *2; Committees and Candidates Supported/Opposed for Club for 
Growth PAC, FEC Disclosure Database, (Feb. 25, 2011) (FEC Exh. 12). 
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remain free to make candidate contributions from NDPAC, as long as that separate committee 

observes the Act’s source and amount limits and other applicable requirements.  

 The decision in EMILY’s List does not require a different result.  Contrary to plaintiffs’ 

argument (PI Br. at 21), EMILY’s List does not “squarely decide[]” the question here.  (Plaintiffs’ 

AO Request did not even mention the case.  (See Ver. Compl. Exh. A (FEC AO Request 2010-

20), at 1-2.).)  Unlike this case, EMILY’s List involved a challenge to Commission regulations — 

not to any statutory provisions of FECA — governing how funds contributed for nonfederal 

election activities could be spent, how certain “mixed” federal and nonfederal activity could be 

financed, and whether funds solicited in certain ways are federal contributions.  See, e.g., 

EMILY’s List, 581 F.3d at 20 (rejecting FEC regulations that “federalize[d] the funding and 

reporting of a large portion of [EMILY’s List’s] nonfederal receipts and disbursements, which 

are not made for the purpose of influencing federal elections”) (emphasis added); id. at 31 

(Brown, J., concurring) (EMILY’s List “challenge[d] the regulations as the ‘functional 

equivalent of spending limits, prohibiting EMILY’s List from supporting state and local 

candidates in certain ways when its federal funds are exhausted’ and claim[ed] they [were] not 

properly tailored because they ‘restrict[ed] vast amounts of nonfederal activity’”) (quoting 

EMILY’s List Br. at 17) (emphasis added by Brown, J.).   

 The Commission had originally promulgated the allocation regulations to address, inter 

alia, the fact that committees like EMILY’s List are subject to both federal campaign finance 

laws and the distinct laws of each state in which they act.  See Section 106.6:  Allocation of 

Expenses Between Federal and Non-Federal Activities by Separate Segregated Funds and 

Nonconnected Committees, 55 Fed. Reg. 26,058, 26,066 (FEC Explanation and Justification, 

June 26, 1990) (“This section has been added to the rules to provide . . . detailed instructions as 
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to how [political committees] are to allocate their administrative expenses and costs for 

combined federal and non-federal activities.”).  The allocation regulations “appl[ied] only to 

those committees that make disbursements in connection with federal and non-federal elections.”  

Id. (emphasis added).  The regulations — including their revisions in 2007 — thus clarified 

when such committees could use “hard money” subject to federal campaign finance 

requirements, when they were permitted to use “soft money” that was not subject to such federal 

restrictions (but is subject to various state-law restrictions), and when they could use an allocated 

combination of both for certain mixed activity.  See 11 C.F.R. §§ 100.57 (2009), 106.6(c), (f) 

(2009); see also, e.g., Political Committee Status, 72 Fed. Reg. 5595, 5603 (FEC Supplemental 

Explanation and Justification, Feb. 7, 2007).    

 The EMILY’s List decision ordered the district court to vacate the three challenged 

regulations, EMILY’s List, 581 F.3d at 25, and the agency has implemented the courts’ orders by 

deleting the regulations, see Funds Received in Response to Solicitations; Allocation of 

Expenses by Separate Segregated Funds and Nonconnected Committees, 75 Fed. Reg. 13,223, 

13,223-24 (FEC Final Rule, Mar. 19, 2010); Funds Received in Response to Solicitations; 

Allocation of Expenses by Separate Segregated Funds and Nonconnected Committees, 74 Fed. 

Reg. 68,661, 68,661-62 (FEC Interim Final Rule, Dec. 29, 2009).  But EMILY’s List neither 

invalidated nor even considered the constitutionality of the contribution limits imposed by 

sections 441a(a)(1)(C) and 441a(a)(3), which were not challenged in that case and concern only 

contributions made to influence federal elections.5  While the Commission may consider 

                                                            
5  Indeed, at oral argument counsel for EMILY’s list argued that CalMed “‘didn’t raise any 
of the issues in this case’” and that its analysis of limits on contributions “‘made to [a] federal 
program’” has no “‘bear[ing] at all on this invasion of our state and local programs through the 
promulgation of these excessive federal regulatory schemes.’”  EMILY’s List, 581 F.3d at 32 
(Brown, J., concurring) (quoting Tr. of Oral Arg. at 32-33). 
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additional rulemaking to implement the decision, see Club for Growth AO, at *1 n.1, nothing in 

the opinion requires the Commission to stop enforcing sections 441a(a)(1)(C) and 441a(a)(3) or 

the regulations implementing those statutory provisions.     

Although the majority opinion in EMILY’s List grounded its decision on broad 

constitutional principles, it must be reconciled with both CalMed and SpeechNow.  In particular, 

the panel majority reasoned that a “non-profit that makes expenditures to support federal 

candidates does not suddenly forfeit its First Amendment rights when it decides also to make 

direct contributions to parties or candidates.”  581 F.3d at 12.  Through advisory opinions, the 

Commission has honored that reasoning consistent with other precedent by permitting groups to 

maintain one political committee to accept limited funds for contributions to federal candidates, 

and also establish a second political committee to accept unlimited contributions for independent 

expenditures.  E.g. Club for Growth AO, at *2.   

Plaintiffs nevertheless argue that notwithstanding CalMed, EMILY’s List establishes a 

First Amendment right for NDPAC to accept both source- and amount-limited donations for 

contributions to federal candidates and unlimited contributions for independent expenditures, as 

long as the respective contributions are deposited into separate bank accounts.  (PI Br. at 21-22.)  

But EMILY’s List was decided in a different context and does not resolve the distinct issue 

presented here.  See, e.g., Lyng v. Int’l Union, United Auto., Aerospace and Agric. Implement 

Workers of Am., 485 U.S. 360, 369 n.7 (1988) (distinguishing prior case “‘decided in [a] 

significantly different context’”) (quoting Maher v. Roe, 432 U.S. 464, 475 n.8 (1977)); Troy 

Corp. v. Browner, 120 F.3d 277, 284 (D.C. Cir. 1997) (holding that out-of-circuit decision 

“under a different statute . . . on a different factual record would not compel a similar result on 

our part even if that case were a binding precedential decision from our own circuit”) (emphasis 
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added); Haw. Gov’t Emp. Ass’n v. Martoche, 915 F.2d 718, 726 (D.C. Cir. 1990) (“We are 

satisfied that [the case relied upon by plaintiffs] is not controlling here.  The facts of that case 

differ in critical respects.”); Otsuka v. Polo Ralph Lauren Corp., No. C 07-02780, slip op., 2010 

WL 366653, at *5 n.2 (N.D. Cal. Jan 25, 2010) (declining to rely on case that “dealt with  . . . an 

entirely different context from that presented” in pending case).   

Moreover, accepting plaintiffs’ view of EMILY’s List would require the Court to ignore 

or decline to follow the Supreme Court’s decision in CalMed, which addressed the precise 

statute and question presented here.  And SpeechNow, the only precedent invalidating the 

contribution limits at issue here, expressly stated that it was addressing only political committees 

that make only independent expenditures.  599 F.3d at 696. 

Alternatively, to the extent that EMILY’s List’s statements regarding “hard-money” and 

“soft-money” accounts can be interpreted to apply outside the context of mixed federal and non-

federal spending to conduct like plaintiffs’ proposed expenditures that are entirely federal, that 

limited portion of the majority opinion should be treated as dicta.  The suggestion that separate 

accounts are the constitutionally required solution for addressing possible corruption in the 

context of a non-profit’s federal independent expenditures was not necessary to the decision 

regarding whether to strike down Commission regulations for allocation of federal and non-

federal spending.  The distinct issue here regarding exclusively federal activity was simply not 

before the court in EMILY’s List.  Cf. TRT Telecomms. Corp. v. FCC, 876 F.2d 134, 149 (D.C. 

Cir. 1989) (where agency “has never been asked, nor purported to speak to the question” 

presented, agency’s prior interpretations of statute, “were necessarily rendered in different 

contexts, and, accordingly, were dicta”).  Indeed, because the independent spending NDPAC 

alleges it wants to make consists entirely of expenditures expressly advocating the election or 
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defeat of federal candidates (see Ver. Compl. ¶¶ 12, 24, 31, 35, 44-46), the account it seeks to 

create has as its “major purpose” the election of federal candidates and thus merits treatment as a 

political committee.  See Buckley, 424 U.S. at 79.6  EMILY’s List did not address facts like 

these.7 

CalMed, which the Supreme Court has “consistently cited  . . . for the unqualified 

proposition that it is constitutional to limit contributions to multicandidate committees,” thus 

remains the controlling authority here.  EMILY’s List, 581 F.3d at 37 (Brown, J., concurring) 

(citing FEC v. Colo. Republican Fed. Campaign Comm., 533 U.S. 431, 441-42 (2001); FEC v. 

NRA Political Victory Fund, 513 U.S. 88, 97 (1994); Buckley, 424 U.S. at 38).  And none of the 

other cases on which plaintiff s rely (PI Br. at 23-28) undermine the Court’s conclusion in 

CalMed upholding limits on contributions to political committees like NDPAC that make direct 

contributions to federal candidates.  See FEC v. Wis. Right to Life, Inc., 551 U.S. 449 (2007) 

(narrowing the constitutional application of limits on corporate independent spending on 

electioneering communications, but not addressing limits on contributions to political 

committees or other groups); FEC v. Mass. Citizens for Life, Inc., 479 U.S. 238 (1986) 

                                                            
6 See also 11 C.F.R. § 102.5(a)(i) (explaining when political committee’s federal account 
“shall be treated as a separate Federal political committee that must comply with the 
requirements of the Act including the registration and reporting requirements of 11 CFR parts 
102 and 104”) (emphasis added).  
7  Plaintiffs contend that the Commission “fail[ed] to follow EMILY’s List” when it did not 
issue their requested advisory opinion.  (PI  Br. at 11.)  But at the time the Commission was 
considering the AO Request, it appeared that any potential enforcement action against NDPAC 
would be brought outside this Circuit, in the Northern District of Virginia, where NDPAC 
resides and is incorporated.  See supra pp. 6-7; 2 U.S.C. § 437g(a)(6)(A) (providing for venue of 
Commission enforcement actions “in the district court of the United States for the district in 
which the person against whom such action is brought is found, resides, or transacts business”).  
Thus, EMILY’s List would have persuasive, but not binding, authority for such a hypothetical 
enforcement action, because the federal government is not bound to treat a decision of one circuit 
court of appeals as binding law in the other circuits.  United States v. Mendoza, 464 U.S. 154, 
160 (1984). 
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(exempting limited class of ideological non-profit corporations from FECA’s then-existing 

prohibition on corporate expenditures); FEC v. Nat’l Conservative Political Action Comm., 

470 U.S. 480, 494 (1985) (striking down limit on political committee’s independent spending but 

distinguishing contribution limit upheld in CalMed); Citizens Against Rent Control v. Berkeley, 

454 U.S. 290, 298 (1981) (striking down limits on contributions to committees that spent funds 

to influence ballot referenda, not to make contributions to candidates); First Nat’l Bank of Bos. v. 

Bellotti, 435 U.S. 765, 790 (1978) (“risk of corruption perceived in cases involving candidate 

elections . . . simply is not present in a popular vote on a public issue”); NAACP v. Ala., 357 U.S. 

449, 460 (1958) (recognizing First Amendment protects political association); N.C. Right to Life, 

Inc. v. Leake, 482 F. Supp. 2d 686, 698-99 (W.D.N.C. 2007) (state contribution limit 

unconstitutional as applied to independent expenditure-only committees), aff’d in part, rev’d in 

part, 525 F.3d 274 (4th Cir. 2008).  Although some of these cases may support the undisputed 

proposition that individuals may pool funds to finance unlimited independent expenditures, none 

of them support plaintiffs’ claim that NDPAC may accept unlimited contributions while 

simultaneously making direct contributions to federal candidates. 

3. Plaintiffs’ Analogy to Corporations and Their Separate Segregated 
Funds Supports the Commission’s Interpretation of Sections 
441a(a)(1)(C) and 441a(a)(3) 

 
Plaintiffs invoke the analogy of corporations — which may use their general treasuries to 

make unlimited independent expenditures but not direct contributions to federal candidates, and 

their separate segregated funds (“SSFs”), which are permitted to make direct candidate 

contributions — to support their argument that separate bank accounts for unlimited independent 

expenditures and limited candidate contributions serve an adequate “prophylactic effect” to 

address the government’s anti-corruption interests here.  (See PI Br. at 14-16.)  But this analogy 
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actually weakens, not strengthens, plaintiffs’ position.  As plaintiffs concede, SSFs are legally 

separate entities from the corporations or unions to which they are connected.  (Id. at 19 (“The 

FEC . . . may point out that a corporation or labor union (‘connected organization’) and its 

separate segregated fund are legally separate entities.” (citations omitted).)  As the Supreme 

Court stated in Citizens United, “[a] PAC is a separate association from the corporation” subject 

to its own administrative and regulatory obligations.  130 S. Ct. at 897.  An SSF “is considered a 

‘political committee’ under the Act.”  Mass. Citizens for Life, 479 U.S. at 253 (citing 2 U.S.C. 

§ 431(4)(B)).  The corporation-PAC scenario is thus more analogous to the separate political 

committee approach upheld in SpeechNow and approved by the Commission in Advisory 

Opinions 2010-11 and 2010-09, not to plaintiffs’ proposal to allow a single legal entity to 

separate its activities only by creating two separate bank accounts.   

4. The Hard/Soft Money Account System for Committees that Engage in 
Both Federal and Nonfederal Activity Is Insufficient to Address 
Corruption and the Appearance of Corruption Here 

  
Plaintiffs further suggest that even though corporations and their SSFs are necessarily 

separate legal entities, the “prophylactic” of separate “hard-money” and “soft-money” accounts, 

which Commission regulations require for political committees engaged in both federal and 

nonfederal election activity, must be an adequate solution to address the distinct corruption 

concerns raised here.  (PI Br. at 19-20.)  Not so.   

First, as discussed supra pp. 19-22, it is incorrect to conflate the “hard money”/“soft 

money” dichotomy, which relates to federal and nonfederal political activity, with Buckley’s 

expenditure/contribution dichotomy concerning exclusively federal activity.  The “soft money” 

that political committees like EMILY’s List may solicit and accept for their nonfederal activities 

is not analogous to the unlimited funds that independent expenditure-only committees like 
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SpeechNow may accept for their federal independent expenditures.  Because the individual states 

have their own campaign finance regimes with which political committees that engage in 

nonfederal political activity must comply, “soft money” is not synonymous with “unlimited” 

funds; instead, it describes money that, while not subject to federal campaign finance 

restrictions, remains subject to those restrictions imposed by the individual states.  See Political 

Committee Status, 72 Fed. Reg. 5595, 5603 (FEC Supplemental Explanation and Justification, 

Feb. 7, 2007) (noting that Commission regulations permit registered political committees that 

participate in both federal and nonfederal elections to maintain both federal and nonfederal 

accounts containing funds that comply, respectively, with federal and state restrictions.).   

Second, as explained supra pp. 14-16, separate bank accounts do not adequately respond 

to the actual and apparent corruption concerns presented here.  As long as NDPAC solicits and 

accepts donations for making direct contributions to federal candidates, regardless of which bank 

account such donations are deposited in, it functions as “‘a means for advancing a candidate’s 

campaign.’”  CalMed, 453 U.S. at 199 n.18 (plurality opinion) (quoting H.R. Conf. Rep. No. 94-

1057, at 57-58 (1976)).  And it thus remains available to individuals, groups, corporations, and 

unions as a mechanism for circumventing the Act’s limits (or outright prohibition) on direct 

contributions to candidates, creating the potential for actual and apparent corruption of the 

political process.  See, e.g., Shrink, 528 U.S. at 390; CalMed, 453 U.S. at 197-99 nn.18-19 & 

203; Buckley, 424 U.S. at 27.     

The formality of separate political committees, on the other hand, addresses both actual 

and apparent corruption.  By removing unlimited independent expenditure contributions 

completely from a committee engaged in contributing money directly to federal candidates, 

opportunities for actual circumvention of the contribution limits, and the appearance of such 
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circumvention, are substantially diminished.  As the D.C. Circuit has explained in the context of 

corporate formalities, “the formalities are themselves an excellent litmus of the extent to which 

the individuals involved actually view the corporation as a separate being.”  Labadie Coal Co. v. 

Black, 672 F.2d 92, 96-97 (D.C. Cir. 1982).  Here, too, where plaintiffs seek collectively to 

engage in two distinct forms of federal political activity, which are subject to different federal 

restrictions, adherence to the formality of separate political committees for plaintiffs’ unlimited 

independent expenditures and their limited contributions to federal candidates would further the 

separation of such activities, thus reducing actual and apparent corruption.  Cf. Carolyn B. 

Lamm, Assertion of Jurisdiction Over Non-U.S. Defendants, 785 Prac. L. Inst./Com. 85, 116-17 

(Feb. 1999) (“The observation of formalities is particularly important where the business affairs 

of two corporations are intertwined, or where the subsidiary and parent operate parts of a single 

line of business . . . .  [A]dherence to corporate formalities helps to ensure that third parties are 

not misled into believing that they are dealing with the parent.”).   

Third, requiring NDPAC to create a separate political committee to accept unlimited 

contributions to make independent expenditures will increase full and clear disclosure of 

NDPAC’s federal campaign activity.  The Act’s disclosure requirements remain valid and 

enforceable as applied to independent campaign spending.  See, e.g., Citizens United, 130 S. Ct. 

at 913-14 (upholding disclaimer and reporting requirements for electioneering communications 

as applied to Citizens United, citing government’s interest in provide electorate with 

information).  And the D.C. Circuit has confirmed that the Act’s disclosure and organizational 

requirements for political committees are valid as applied to groups that make only independent 

expenditures.  SpeechNow, 599 F.3d at 698 (citing public’s “interest in knowing who is speaking 

about a candidate and who is funding that speech” as well as “expos[ure of] violations of other 
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campaign finance restrictions, such as those barring contributions from foreign corporations or 

individuals”).    

      Disclosing plaintiffs’ independent expenditure activity by a separate legal entity will 

increase transparency to the public.  If separate political committee reports are submitted to the 

Commission, voters will more easily be able to understand which of NDPAC’s contributors have 

given money to support its independent advocacy and which are supporting its direct 

contributions to candidates.  Even if a contributor donates money “towards administrative 

expenses” to support NDPAC’s independent expenditures, the “public has an interest in 

knowing” who is helping to fund that speech.  SpeechNow, 599 F.3d at 698.  Similarly, if 

NDPAC’s independent expenditures are paid for by a separate political committee, that specific 

committee will be directly identified in the disclaimers that must appear in the communications 

themselves, see 2 U.S.C. § 441d, thus making it easier for the public or press to research the 

Commission’s databases and determine who is funding the political committee that sponsored 

the public communications.  And because solicitations by political committees must also identify 

who has paid for the solicitation, id., persons who receive NDPAC’s solicitations will be more 

clearly informed of the exact recipient and use of their funds if they are told which political 

committee under the National Defense umbrella is seeking their money. 

In sum, replicating a system established for differentiating federal and nonfederal 

campaign activity is not constitutionally required here, given the dissimilar context of a political 

committee seeking to make direct contributions to federal candidates while simultaneously 

engaging in the solicitation and acceptance of unlimited — by federal or state law — 

contributions for independent expenditures.  The differing schemes established to regulate these 

distinct contexts reflect the consideration that “these entities have differing structures and 
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purposes, and that they therefore may require different forms of regulation in order to protect the 

integrity of the electoral process.”  CalMed, 453 U.S. at 201.   

C. Sections 441a(a)(1)(C) and 441a(a)(3) as Applied Are Closely Drawn to Avoid 
Unnecessary Abridgement of Plaintiffs’ Associational Freedoms 

 
As applied to plaintiffs, sections 441a(a)(1)(C) and 441a(a)(3) are closely drawn to avoid 

unnecessary abridgement of associational freedoms.  See CalMed, 453 U.S. at 202-03 

(Blackmun, J., concurring).  Indeed, plaintiffs are not “prevent[ed] . . . from joining together to 

exercise their First Amendment rights to speech and association” (PI Br. at 1).  On the contrary, 

as indicated supra pp. 17-18, plaintiffs remain free to join together both to solicit unlimited 

amounts for the exclusive purpose of making independent expenditures and to accept source- and 

amount-limited contributions to make contributions to candidates.  Plaintiffs simply must 

establish a separate, independent expenditure-only committee to solicit and accept unlimited 

contributions for independent expenditures. 

The Supreme Court has explained that “[d]isclaimer and disclosure requirements may 

burden the ability to speak, but they ‘impose no ceiling on campaign-related activities,’ and ‘do 

not prevent anyone from speaking,’” Citizens United, 130 S. Ct. at 914 (quoting Buckley, 424 

U.S. at 64; McConnell v. FEC, 540 U.S. 93, 201 (2003)) (internal quotation marks and brackets 

omitted).  And the D.C. Circuit has specifically held that the organizational and disclosure 

burdens of an independent expenditure-only political committee are “minimal.”   

Because SpeechNow intends only to make independent expenditures, the 
additional reporting requirements that the FEC would impose on SpeechNow 
if it were a political committee are minimal. . . .  Nor do the organizational 
requirements that SpeechNow protests, such as designating a treasurer and 
retaining records, impose much of an additional burden upon SpeechNow. . . . 
 

SpeechNow, 599 F.3d at 697.  Indeed, it would require “a specious interpretation of the facts” 

before the Court, id., for a finding that establishing and maintaining a separate, independent 
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expenditure-only political committee is unduly burdensome.  Carey has been operating two 

political committees under the National Defense umbrella of entities for over eight years: 

plaintiff National Defense PAC and non-party National Defense Committee PAC.  See supra 

pp. 6-7.8  By establishing those two committees and continuously reporting their receipts and 

disbursements for almost a decade, Carey has shown himself quite capable of operating two 

separate political committees.  Plaintiffs have thus already accepted the expense of 

administration and regulatory compliance, they have appointed a treasurer, and they already are 

filing the requisite disclosures.  See Citizens United, 130 S. Ct. at 897 (detailing burdens 

associated with forming PAC in the first instance).  Moreover, in accordance with the 

Commission’s decision in the Club for Growth AO, the same person who serves as NDPAC’s 

treasurer could also serve as treasurer for an ND independent expenditure-only PAC, provided 

that the independent expenditure-only PAC does not engage in coordinated activity and complies 

with the requirements of the Commission’s conduct standards related to coordination in 

11 C.F.R. § 109.21(d).9  Club for Growth AO, at *3 & n.7. 

Finally, while NDPAC claimed in its AO Request the desire to “expand the scope of its 

activities” “[i]n response to the rulings in Citizens United v. FEC and SpeechNow v. FEC, as 

well as AO 2010-09 and AO 2010-11” (AO Request, at 2), plaintiffs have never offered any 

indication of why they are unable to conduct such activities as the Club for Growth intends to do 
                                                            
8  From 2002 through 2009, National Defense Committee PAC was registered with the 
Commission as a “connected organization” of the National Defense Committee.  See supra p. 7; 
FEC Exhs. 7-9.  In 2009, National Defense Committee PAC indicated that Carey had incorrectly 
identified itself as having a “connected organization.”  See supra p. 7; FEC Exh. 9.  The two 
political committee entities, NDPAC and National Defense Committee PAC, have identified 
themselves as affiliated since 2009.  See supra p. 7; FEC Exhs. 6, 9.  
9  Plaintiffs have asserted that NDPAC “does not coordinate any of its activities with 
candidates or national, state, district or local political party committees or their agents as defined 
in 2 U.S.C. § 441a(a)(7)(B) and (C) and 11 C.F.R. § 109,” and that it “does not and will not 
coordinate its activities with other political committees.”  (PI Br. at 8-9; Ver. Compl. ¶ 30.) 
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in accordance with the advisory opinion the Commission issued at its request.  See Club for 

Growth AO, at *2. 

III. PLAINTIFFS HAVE FAILED TO SHOW IRREPARABLE HARM 

Plaintiffs also fail to meet their burden of demonstrating that they will suffer irreparable 

harm without the requested temporary relief, another showing plaintiffs must make clearly.   

Plaintiffs must “articulate a tangible injury that is either ‘certain and great’ or irreparable.” 

Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290, 298 (D.C. Cir. 2006).  To obtain 

a preliminary injunction, “[a] litigant must do more than merely allege the violation of First 

Amendment rights” because “the finding of irreparable injury cannot meaningfully be rested on a 

mere contention of a litigant.”  Wagner v. Taylor, 836 F.2d 566, 576 n.76 (D.C. Cir. 1987) 

(citation and internal quotation marks omitted); see also NTEU v. United States, 927 F.2d 1253, 

1254-55 (D.C. Cir. 1991). 

Instead, where a plaintiff alleges injury from a provision that may only potentially affect 

speech, “the plaintiff must establish a causal link between the injunction sought and the alleged 

injury,” i.e., “that the injunction will prevent the feared deprivation of free speech rights.”  

Chaplaincy, 454 F.3d at 301; (quoting Bronx Household of Faith v. Bd. of Educ., 331 F.3d 342, 

349-50 (2d Cir. 2003)).  This requirement sets a “high standard for irreparable injury.”  Id. at 

297.  The “injury must be both certain and great,” and “actual and not theoretical.”  Wis. Gas Co. 

v. FERC, 758 F.2d 669, 674 (D.C. Cir. 1985).  Plaintiffs must also “show that [t]he injury 

complained of [is] of such imminence that there is a clear and present need for equitable relief to 

prevent irreparable harm.”  Id. (citation and internal quotation marks omitted).  Further, the 

prospective injury must be “beyond remediation.”  Chaplaincy, 454 F.3d at 297.   
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A. Plaintiffs’ Alleged Injuries Are Neither Actual Nor Certain 

 Plaintiffs fail to establish that they will be irreparably injured if they comply with the 

requirement that independent expenditures and contributions be conducted by different legal 

entities while this case is pending.  Indeed, plaintiffs have several options for financing the 

advertisement they wish to run without violating the Act’s contribution limits.   

 Plaintiffs conclusorily allege that “[w]ithout the ability to solicit unlimited contributions 

to fund [independent expenditures], [NDPAC] will not be able to speak during the 2012 electoral 

season.”  (Ver. Compl. ¶ 25; see PI Br. at 5-6.)  However, plaintiffs could fully accomplish their 

plans while this case proceeds without accepting unlimited contributions into the NDPAC 

multicandidate political committee.  Plaintiffs could fund the planned $6,300 expenditure in at 

least four obvious ways: 

• NDPAC could accept a $5,000 contribution from Eustis and combine it with $1,300 from 
the PAC’s existing funds.  In so doing, the committee would not violate the contribution 
limit in 2 U.S.C. § 441a(1)(C).  
 

• NDPAC could accept $5,000 from Eustis and combine it with $1,300 from another single 
donor or combination of donors.  See Buckley, 424 U.S. at 21-22 (The “overall effect  of 
the Act’s contribution ceilings is merely to require candidates and political committees to 
raise funds from a greater number of persons . . . .”).   
 

• Consistent with SpeechNow and the Club for Growth and Commonsense Ten advisory 
opinions, NDPAC could set up a separate entity that accepts contributions of unlimited 
amounts, including $6,300 from Eustis.  See SpeechNow, 599 F.3d at 696; Commonsense 
Ten AO, at *1-*2; Club for Growth AO, at *2. 
 

• Eustis could spend the $6,300 “on direct political expression” rather than “contribut[ing] 
amounts greater than the statutory limits.”  Buckley, 424 U.S. at 22.  That is to say, Eustis 
could simply pay Newsmax to run the ad himself.   

 
Receiving only about 5/6th of Eustis’s intended contribution does not irreparably harm NDPAC 

given these other available avenues.  Nor does it irreparably harm Eustis, for he is still able to 

make the “undifferentiated, symbolic act of contributing,” Buckley, 424 U.S. at 21, or pay for the 
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ad himself.  And plaintiffs could avoid any diminution in funds from Eustis by creating an 

independent expenditure-only committee, similar to the two National Defense political 

committees that Carey has demonstrably been able to oversee. 

 Plaintiffs make virtually no demonstration that they will be irreparably harmed without 

an injunction.  (See PI Br. at 29.)  Instead, they simply cite Elrod v. Burns, 427 U.S. 347 (1976) 

(plurality), but that case does not support their position.  Elrod held that employee dismissal 

based on political party affiliation was an unconstitutional infringement on employees’ First 

Amendment rights.  Id. at 372.  But that holding rested on the specific finding that government 

employees had already been “threatened with discharge or had agreed to provide support for the 

Democratic Party in order to avoid discharge,” and it was “clear therefore that First Amendment 

interests were threatened or in fact being impaired at the time relief was sought” — i.e., an actual 

or imminent harm.  Id. at 373.  Here, however, plaintiffs have alleged no governmental action 

against them whatsoever.  In fact, the only governmental action has been the Commission’s vote 

failing to issue the advisory opinion that plaintiffs had sought.  (See Ver. Compl. Exh. D.)  But 

this Commission inaction bears no resemblance to the kind of actual or certain threats that were 

present in Elrod. 

 Plaintiffs’ claimed need for preliminary relief is also belied by their past conduct.  They 

have raised only a handful of contributions that were up to the contribution limits, and NDPAC 

has never before in its 11-year history run independent expenditure advertising that in the 

aggregate exceeded $200 in a calendar year.  FEC, Disclosure Reports (FEC Exhs. 13 at 1-4, 14 

at 1-6).  See 2 U.S.C. § 434(b)(4)(H)(iii), (6)(B)(iii) (requiring disclosure of such independent 

expenditures).  NDPAC has received a $5,000 contribution only a few times, and it has received 

none in the past five years.  Likewise, plaintiff Kelly Eustis has never made a contribution in 
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excess of $200 to a federal candidate or committee.  FEC, Disclosure Database (FEC Exh. 11).  

Given NDPAC’s long history without many contributions up to the limit and its complete lack of 

experience making independent expenditures, plaintiffs cannot demonstrate the certain, actual 

harm needed for the extraordinary relief they seek.  

The D.C. Circuit and other courts have clearly explained that Elrod did not eliminate a 

First Amendment plaintiff’s burden to show that its interests are actually threatened or in fact 

being impaired.  NTEU, 927 F.2d at 1254-55; Wagner, 836 F.2d at 576-77 n.76; see also 

Christian Knights of the Ku Klux Klan Invisible Empire, Inc. v. District of Columbia, 919 F.2d 

148, 149-150 (D.C. Cir. 1990) (rejecting preliminary injunction sought by Ku Klux Klan to 

require local government to issue parade permit for planned march longer than one for which it 

had received permit, finding Elrod not controlling on irreparable harm because shorter parade 

allowed in permit was not total denial of First Amendment rights); Wis. Right to Life, Inc. v. 

FEC, Civ. No. 04-1260, 2004 WL 3622736, at *4 (D.D.C. Aug. 17, 2004) (rejecting WRTL’s 

reliance on Elrod); Smith v. Frye, 488 F.3d 263, 271 (4th Cir. 2007) (allegation does not 

“necessarily, by itself, state a First Amendment claim under Elrod”); Hohe v. Casey, 868 F.2d 

69, 72-73 (3d Cir. 1989) (“[A]ssertion of First Amendment rights does not automatically require 

a finding of irreparable injury, thus entitling a plaintiff to a preliminary injunction if he shows a 

likelihood of success on the merits.”). 

 “[T]he basis of injunctive relief in the federal courts has always been irreparable harm.” 

Sampson v. Murray, 415 U.S. 61, 88 (1974) (citation omitted).  Because plaintiffs have made “no 

showing of irreparable injury, ‘that alone is sufficient’ for a district court to refuse to grant 

preliminary injunctive relief.”  Hicks v. Bush, 397 F. Supp. 2d 36, 40 (D.D.C. 2005) (citing 

CityFed Fin. Corp. v. Office of Thrift Supervision, 58 F.3d 738, 747 (D.C. Cir. 1995)); see also 
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Wis. Gas, 758 F.2d at 674 (“[A]nalysis of [irreparable harm] disposes of these motions . . . .”).  

Since plaintiffs are unable to establish any such constitutional burden that is actual and certain, 

they clearly fall short of meeting the “high standard” necessary for a preliminary injunction. 

 B. Plaintiffs Face No Imminent Injury 

 Plaintiffs also fail to establish that “[t]he injury complained of [is] of such imminence that 

there is a clear and present need for equitable relief to prevent irreparable harm.”  Wis. Gas, 758 

F.2d at 674 (internal citation and quotation marks omitted).  As explained supra p. 32, plaintiffs 

have numerous ways to avoid harm to their intended campaign activity, and any potential harm 

from governmental action is far off and speculative.  NDPAC has plans to raise funds above the 

contribution limits and then run an independent expenditure advertisement “in the months 

leading up to the November 2012 elections” and perhaps others “in the months leading up to the 

2012 primary and general elections.”  (PI Br. at 6-7.)  Neither this activity, nor any potential 

injury from a Commission enforcement proceeding, is imminent.  There is thus no “clear and 

present need for equitable relief.”  Wis. Gas, 758 F.2d at 674 (citation and internal quotation 

marks omitted).   

Plaintiffs argue that they are “chilled due to fear of prosecution by the Federal Election 

Commission” (PI Br. at 33), but they make no showing that any action against them by the 

Commission is imminent.10  Congress carefully designed the Act’s enforcement procedures “to 

                                                            
10  The vote by three of the six sitting Commissioners to grant NDPAC’s advisory opinion 
request suggests that it is highly unlikely that the current Commission would reach a majority 
vote (of at least four Commissioners) to bring an enforcement action against plaintiffs in the 
event that an administrative complaint were filed against them in the future.  See generally 
2 U.S.C. §§ 437c(c), 437g(a)(6).  The D.C. Circuit found that a party confronting such a split 
vote is “not faced with any present danger of an enforcement proceeding” but nevertheless 
possesses standing to challenge a Commission rule.  See Chamber of Commerce v. FEC, 69 F.3d 
600, 603 (D.C. Cir. 1995).  To be sure, a new Commissioner or a change of mind by a current 
Commissioner could lead to an enforcement action against NDPAC, and the Commission 
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ensure fairness . . . to respondents.”  See Perot v. FEC, 97 F.3d 553, 559 (D.C. Cir. 1996).  

As Congress presumably was aware, under the Act’s elaborate enforcement procedures — which 

include multiple opportunities for a respondent to file briefs and permit only a court to impose a 

remedy on a respondent unwilling to agree to one — “complaints filed shortly before elections 

. . . might not be investigated and prosecuted until after the event.”  Id. at 559 (recounting 

statutory enforcement procedures).  Accordingly, the likelihood that plaintiffs would suffer 

anything beyond an investigative proceeding during the life of a preliminary injunction is 

remote.  Wis. Right to Life, Inc. v. FEC, No. 04-1260, 2006 WL 2666017, at *5 (D.D.C. Sept. 14, 

2006) (“[A]n FEC administrative investigation . . . carries little threat of imminent or certain 

sanction.”).  Even if an administrative proceeding during that time then concluded with the 

institution of an enforcement suit against plaintiffs, they would then have a full opportunity to 

present their constitutional arguments de novo to a federal court before they could be subject to 

any penalties for their conduct.  See generally 2 U.S.C. § 437g(a)(4)-(6).  That distant eventuality 

is manifestly not imminent.  Wis. Right to Life, 2006 WL 2666017, at *5 (“It is clear that even if 

an administrative investigation is opened, the investigation likely would not conclude until long 

after the . . . ad has been broadcast.”). 

 C.  None of Plaintiffs’ Alleged Harms Are Beyond Remediation 

 Finally, plaintiffs must demonstrate that their alleged injury is “beyond remediation,”  

Chaplaincy, 454 F.3d at 297, or “irreparable,” Wis. Gas, 758 F.2d at 674.  As the D.C. Circuit 

has explained, “[m]ere injuries, however substantial, in terms of money, time and energy 

necessarily expended in the absence of a stay are not enough.  The possibility that adequate 

                                                                                                                                                                                                
therefore does not challenge plaintiffs’ standing to bring this action.  Id.  To obtain a preliminary 
injunction, however, a “present danger of an enforcement proceeding” is precisely the showing 
of imminent danger that plaintiffs must make, but cannot.   
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compensatory or other corrective relief will be available at a later date, in the ordinary course of 

litigation weighs heavily against a claim of irreparable harm.”  Chaplaincy, 454 F.3d at 297-98.  

 None of plaintiffs’ claimed harms are irreparable.  For example, the incremental 

additional administrative burden of setting up a new political committee and complying with the 

requirements of the FECA would constitute “[m]ere injuries” of “money, time and energy.”  Id. 

at 297.  And having to respond to an administrative enforcement proceeding would not create 

irreparable harm.   FTC v. Standard Oil Co. of Cal., 449 U.S. 232, 244 (1980) (“Mere litigation 

expense, even substantial and unrecoupable cost, does not constitute irreparable injury.”) 

(internal quotation marks and citation omitted); see also Sears Roebuck & Co. v. NLRB, 473 F.2d 

91, 93 (D.C. Cir. 1972).  Thus, any burden associated with responding to a possible future FEC 

enforcement proceeding cannot constitute irreparable harm warranting preliminary injunctive 

relief. 

IV. THE RELIEF REQUESTED BY PLAINTIFFS WOULD HARM THE 
GOVERNMENT AND UNDERCUT THE PUBLIC INTEREST 

 
Permitting plaintiffs to fund independent expenditures through an existing political 

committee that also makes contributions to candidates would undermine the anti-corruption 

purpose and disclosure requirements in the Act.  This would hinder the public interest and 

substantially injure the government.  To prevail on their application for a preliminary injunction, 

plaintiffs must establish precisely the opposite.  CityFed. Fin. Corp., 58 F.3d at 746.  Because of 

the strong public and Commission interest in enforcement of the federal campaign finance laws, 

plaintiffs’ proposed injunction would substantially injure other parties.   

The statutory provisions challenged by plaintiffs have been on the books for more than 

thirty years.  Indeed, the requirements for registration and reporting by political committees in 

2 U.S.C. §§ 432, 433 and 434, and the definition of political committee in 2 U.S.C. § 431(4) 
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were enacted by Congress in 1971.11  The individual contribution limits in 2 U.S.C. 

§ 441a(a)(1)(C) and 441a(a)(3)(B) were enacted in 1974 and 1976.12  The Act’s contribution 

limits and registration and reporting provisions were generally upheld by the Supreme Court in 

Buckley in 1976.   

“The public has a strong interest in the enforcement of laws passed by Congress and 

signed by the President.”  Wis. Right to Life, 2006 WL 2666017, at *5.  There is a “presumption 

of constitutionality which attaches to every Act of Congress,” and that presumption is “an equity 

to be considered in favor of . . . [the government] in balancing hardships.”  Walters, 468 U.S. at 

1324.  As Chief Justice Rehnquist stated in the similar context of a requested injunction pending 

appeal, “barring the enforcement of an Act of Congress would be an extraordinary remedy.”  

Wis. Right to Life, Inc. v. FEC, 542 U.S. 1305, 1305 (2004) (Rehnquist, C.J., in chambers) 

(citation omitted).  

The limits on contributions to political committees and the registration and reporting 

requirements for political committees relate to the public interest in preventing corruption and its 

appearance.  See supra pp. 14-17, 25-27.  In addition, permitting NDPAC to fund both its 

contributions and independent expenditures through a single political committee would reduce 

transparency to the public of NDPAC’s financing and activities.  See supra pp. 27-28.  Thus, the 

relief sought by plaintiffs would interfere with the achievement of Congress’s goals of 

“‘shed[ding] the light of publicity’ on campaign financing,” McConnell, 540 U.S. at 231 

(quoting Buckley, 424 U.S. at 81), and protecting the “‘First Amendment interests of individual 

                                                            
11    Federal Election Campaign Act of 1971, Pub. L. No. 92-225, §§ 301-306, 86 Stat. 3, 
11-16 (Feb. 7, 1972).   
12  Federal Election Campaign Act Amendments of 1974, Pub. L. No. 93-443, § 101, 
88 Stat. 1263 (Oct. 15, 1974); Federal Election Campaign Act Amendments of 1976, Pub. L. No. 
94-283, Title I, § 112(2), 90 Stat. 475 (May 11, 1976). 
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citizens seeking to make informed choices in the political marketplace,’” id. at 197 (quoting 

McConnell, 251 F. Supp. 2d 176, 237 (D.D.C. 2003)). 

Granting plaintiffs’ motion for preliminary injunction would also “substantially injure” 

the government and the public.  CityFed Fin., 58 F.3d at 746.  As Justice Rehnquist explained, 

“any time a State is enjoined by a court from effectuating statutes enacted by representatives of 

its people, it suffers . . . injury.”  New Motor Vehicle Bd. of Calif. v. Orrin W. Fox Co., 434 U.S. 

1345, 1351 (1977) (Rehnquist, J., in chambers).  The government and the public are similarly 

harmed when a court proscribes enforcement of a federal statute.  “[E]njoining the FEC from 

performing its statutory duty constitutes a substantial injury to the FEC.”  Wis. Right to Life, 

2006 WL 2666017, at *5; see also Christian Civic League of Me., Inc. v. FEC, 433 F. Supp. 2d 

81, 90 (D.D.C. 2006). 

CONCLUSION 
 

For the foregoing reasons, the Commission respectfully requests that the Court deny 

plaintiffs’ motion for a preliminary injunction. 
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ARGUMENT 

Introduction 
 
Plaintiffs are before this court seeking protection of their First Amendment rights 

to assemble together and speak out about political issues important to them.  The Federal 

Election Commission (FEC) has responded to that request by listing, in exhaustive detail, 

a myriad of burdensome alternative ways Plaintiffs, or acquaintances of Plaintiffs might 

speak —  even going so far as to suggest that National Defense PAC should clone itself 

to do so.  While the Commission would demand that Plaintiffs suffer repeat injuries or 

undergo radical organizational changes—just to speak—the First Amendment does not 

countenance such demands.  “The Government may not render a ban on political speech 

constitutional by carving out a limited exemption through an amorphous regulatory 

interpretation.”  Citizens United v. FEC, 130 S.Ct. 876, 889 (2010).  Here, this court 

faces a familiar trend in the FEC’s regulatory zeal—to deny the fundamental 

constitutional liberties of speakers while pointing to legions of burdensome alternatives 

to demonstrate why regulation, and not free speech, should reign supreme.  In the wake 

of Citizens United and EMILY’s List, these arguments are unavailing. 

The crux of the Commission’s arguments boil down to two main points:  (1) 

Plaintiffs are not injured because they should speak first and defend against criminal or 

civil enforcement second, and (2) a plentitude of FEC-approved ways to speak and 

associate adequately protect First Amendment interests here.  The FEC’s tried and not so 

true arguments fail to account for controlling precedent from the Supreme Court’s 

campaign finance and First Amendment jurisprudence that favor Plaintiffs’ request for 

injunctive relief in this matter. 
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I. The FEC Elides the Fact That EMILY’s List was a Challenge to Federal 
Contribution Limits 
 
Plaintiffs rely on EMILY’s List to demonstrate that the Constitution compels the 

relief they request.  But the FEC frames EMILY’s List as a controversy about allocation 

regulations and not about the constitutional reach of speech-limiting contribution statutes. 

Specifically, the FEC claims that, unlike this case, “EMILY’s List involved a challenge to 

Commission regulations—not to any statutory provisions of FECA—governing how 

funds contributed for nonfederal activity could be spent [and] how certain ‘mixed’ federal 

and nonfederal activity could be financed.”  Opp’n Memo. at 17, 20.  Plaintiffs will 

demonstrate, however, that EMILY’s List’s challenge to the allocation regulations of 11 

CFR 106.6 was necessarily a challenge to the contribution limits (and source restrictions) 

of the Federal Election Campaign Act (FECA), and that the holding in EMILY’s List is 

not dicta.  EMILY’s List prevents the FEC from enforcing contribution limits against a 

non-connected committee that uses separate accounts to speak independently about 

federal candidates.  581 F.3d 1, 12 (D.C. Cir. 2009).  The Supreme Court’s opinion in 

Citizens United, 130 S. Ct. 876 (2010), prevents the FEC from enforcing the corporate 

source prohibition of 2 U.S.C. § 441b against non-connected committees for the same 

communications.  See EMILY’s List, 581 F.3d at 12 n.11 (“If Austin were overruled, then 

non-profits would be able to make unlimited express-advocacy expenditures from their 

soft-money accounts even if they accepted donations from for-profit corporations or 

unions to those accounts.”). 

It is important for this Court to understand, despite the FEC’s repeated suggestion, 

that the term “non-federal funds” does not merely mean “state funds,” though non-federal 
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funds happen to finance state elections in many instances.  Rather, the term “non-federal 

funds,” like its synonym “soft money,” is shorthand for a precise definition.  It defines 

funds the FEC has no authority to restrict, whether or not a state has authority to restrict 

them, either because the FECA does not restrict those funds or because those funds 

further speech that the FEC cannot restrict under the First Amendment to the U.S. 

Constitution.1  See Federal Election Commission, “Prohibited and Excessive 

Contributions: Non-Federal Funds or Soft Money,” Final Rule, 67 Fed. Reg. 49064 at 

49064-65 (July 29, 2002) (term “non-federal funds” is preferable to the term “soft 

money” but each denotes “unregulated funds” or funds regulated only “under state law”). 

 The FEC concedes that in challenging the allocation regulations EMILY’s List 

challenged the line between “federal” and “non-federal” funds.  Opp’n Memo. at 19.  

However, by challenging the federal funds percentage as too high, EMILY’s List was 

necessarily arguing that the FEC’s regulations had in fact reached funds the FEC had no 

authority to restrict at all.  After all, the FEC restricts the receipt of funds in two ways: It 

either 1) limits the contributions an organization receives pursuant to 2 U.S.C. § 441a, or 

it 2) prohibits the receipt of funds from certain sources altogether; pursuant to 2 U.S.C. § 

441b. 

In determining which funds FEC regulations could legitimately reach, the 

EMILY’s List Court by necessity had to determine what activities the FEC had the power 

to reach at all.  The Court correctly held that the FEC may restrict only those funds that 

the Supreme Court has ruled can corrupt candidates as a matter of law.  581 F.3d at 6.  

                                                 
1 Here is an example of where the funds are “non-federal” (a.k.a “soft money”) but the activity furthered 
appears to be federal: An individual gives money to an organization above a contribution limit for 
independent expenditures in favor of a candidate to federal office.  See Citizens United v. FEC, 130 S. Ct. 
876 (2010); SpeechNow.org v. FEC, 599 F.3d 686 (D.C. Cir. 2010). 



4 
 

With this as its standard, the D.C. Circuit held that those funds that EMILY’s List accepts 

for contributions to candidates may be restricted as to source and amount.  581 F.3d at 

12.  Funds accepted to administer contributions to candidates may also be restricted.  Id.  

But all other funds may not be so restricted (even though they must be reported under 2 

U.S.C. 434(a)).  Id. This led the D.C. Circuit Court of Appeals to hold that “a non-profit 

that makes expenditures and makes contributions to candidates” is “entitled to make their 

expenditures … out of a[n] account that is not subject to source and amount limitations.”  

EMILY’s List, 581 F.3d at 12 (emphasis added).  The reference to “amount limitations” is 

a reference to the contribution limits of 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3).  It is 

these contribution-limit statutes that provide the FEC’s authority for its (flawed) 

regulation at 11 CFR 106.6.  Much as the FEC might wish this away, there is no other 

conclusion. 

The FEC suggests that its advisory opinion process honors the holding in 

EMILY’s List “by permitting groups to maintain one political committee to accept limited 

funds for contributions to federal candidates, and also establish a second political 

committee to accept unlimited contributions for independent expenditures.”  Opp’n 

Memo. at 21.  Citizens United eclipses the Commission’s reasoning because a “PAC is a 

separate association.”  130 S. Ct. at 897.  That a separate, distinct legal entity may speak 

does nothing to cure the constitutional injuries at hand.  Id. 

The FEC goes on to argue that while the EMILY’s List opinion did decide where 

federal activity ends and non-federal activity begins, the opinion can have no bearing on 

a committee like NDPAC that engages in federal activity (contributions) and still other 

federal activity (independent expenditures).  Opp’n. Memo. at 20.  In deciding which 
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activities were “non-federal,” the EMILY’s List Court had to determine the outer reach of 

federal campaign funding restrictions.  It freed the organization of restrictions on funds 

that would be used to make independent expenditures.  The definition of “independent 

expenditure” includes federal candidates.  See 2 U.S.C. 431(17) (“independent 

expenditure” means expressly advocating the election or defeat of a federal candidate).  

Independent expenditures clearly are, as the FEC would have it, federal activity.  Yet, 

there is no doubt that the EMILY’s List Court permitted those expenditures to be made 

with 100% “non-federal funds”—that is, with “soft money”; that is, with unrestricted 

funds.  The essence of the FEC’s argument is that the EMILY’s List opinion might help a 

non-connected committee determine what funds it can raise to communicate in, say, 

gubernatorial races, but it offers no relief to non-connected committees that want to make 

independent expenditures about federal candidates.  Opp’n. Memo. at 22.  Not only does 

the FEC’s argument deny the very logic of the EMILY’s List opinion, it denies its very 

words.  EMILY’s List, 581 F.3d at 12. 

 The error can be exposed fully by Plaintiffs speaking the FEC’s language.  The 

FEC claims that the EMILY’s List case merely challenged the allocation regulations for 

non-connected committees at 11 CFR 106.6 but not FECA’s contribution limits.  Opp’n. 

Memo. at 17.  While on the books, section 106.6 required that “(1) The following shall be 

paid 100 percent from the Federal account of the nonconnected committee: (i) Public 

communications that refer to one or more clearly identified federal candidates.”  See 11 

CFR 106.6(f)(1)(i) (invalidated as unconstitutional in EMILY’s List, 581 F.3d at 25).  

Invalidating section 106.6, the EMILY’s Court held that independent public 

communications that refer to one or more clearly identified federal candidates can be paid 
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100 percent from the non-federal account.  The court held it unconstitutional for the FEC 

to require that those communications be paid from the federal account.  581 F.3d at 12. 

But what is the “federal account”?  It is an account made up of funds received 

under the contribution limits of 2 U.S.C. § 441a and the source restrictions of 2 U.S.C. § 

441b.  See 11 CFR 300.30(b)(3)(i) (“Only contributions that are permissible pursuant to 

the limitations and prohibitions of the [Federal Election Campaign] Act may be deposited 

into any Federal account.”); see also 11 CFR 300.2(g) (“Federal funds mean funds that 

comply with the limitations, prohibitions, and reporting requirements of the Act”).  

Because the section 106.6 allocation rested on the limits and restrictions of 2 U.S.C. §§ 

441a and 441b, the EMILY’s List case was effectively an as-applied challenge to the 

scope of FECA’s contribution limits and source prohibitions. 

No matter how the FEC seeks to recast the issue, it is true that EMILY’s List 

protects the right of non-connected committees to accept unrestricted funds into a 

separate account to make independent expenditures about federal candidates.  581 F.3d at 

12.  The EMILY’s List holding is not dicta.  Because NDPAC is a non-connected 

committee like EMILY’s List, the opinion is binding on the case at hand. 

 

II. The D.C. Circuit Examined CalMed at Length in EMILY’s List and Rejected 
the Same Arguments Made by the FEC Here 

 
The FEC submits “accepting plaintiffs’ view of EMILY’s List would require the 

Court to ignore or decline to follow the Supreme Court’s decision in CalMed.”  Opp’n 

Memo at 22.  The argument is remarkable when one considers the depth to which 

EMILY’s List considers and integrates the CalMed opinion.  See EMILY’s List, 581 F.3d 

at 12 (“[n]on-profits may be compelled to use their hard-money accounts to pay an 
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appropriately tailored share of administrative expenses associated with their 

contributions”) (quoting California Medical Ass’n v. FEC, 453 U.S. 182, 198-99 n.19 

(1981) (opinion of Marshall, J.)). 

The FEC goes out of its way to argue that CalMed already decided the 

constitutionality of applying contribution limits to a political committee that makes both 

contributions to candidates and independent expenditures.  The FEC makes this argument 

despite EMILY’s List’s holding that a non-connected committee “that makes expenditures 

to support federal candidates does not suddenly forfeit its First Amendment rights when it 

decides also to make direct contributions to … candidates.”  581 F.3d at 12.  It makes this 

argument despite CalMed’s footnote 17, in which the plurality noted an amicus brief that 

claimed the contribution limit “would violate the First Amendment if construed to limit 

the amount individuals could jointly expend to express their political views.”  453 U.S. at 

197 n.17.  And, the FEC makes the argument despite the plurality’s explanation that, 

“[c]ontributions to such committees are therefore distinguishable from expenditures made 

jointly by groups of individuals in order to express common political views.”  Id. 

The FEC believes that if it can just find independent expenditures in the record of 

the CalMed case then nothing stated in EMILY’s List or Citizens United can vindicate 

Plaintiffs’ claim.  The FEC argues that "contrary to plaintiffs’ suggestion, ‘CALPAC 

ma[de] contributions to and expenditures on behalf of candidates in state and federal 

elections.’ FEC v. Cal. Med. Ass’n, 502 F. Supp. 196, 198 (N.D. Cal. 1980) (emphasis 

added)." Opp’n Memo. at 17 n.3.  The FEC’s memorandum equates "expenditures on 

behalf of" candidates with independent expenditures.  But that is inconsistent with the 

CalMed opinion and the FEC’s position in AO 2010-09 (Club for Growth). 
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Plaintiffs can find nothing in the record to support the assertion that California 

Medical Association actually made independent expenditures calling for the election or 

defeat of a federal candidate or that the funding of independent expenditures was the 

issue in the case.2  What’s more, the FEC has elsewhere maintained that expenditures “on 

behalf of” does not mean “independent expenditures,” it means “coordinated 

expenditures,” which are treated as in-kind contributions.  In AO 2010-09, the FEC made 

the following statement: 

The Commission’s current regulation at 11 CFR 110.1(h) limits a person that has 
already contributed to a specific candidate from also contributing to an 
unauthorized political committee if the contributor "give[s] with the knowledge 
that a substantial portion will be contributed to, or expended on behalf of, that 
candidate for the same election."  Section 110.1(h) "governs the circumstances 
under which contributions to a candidate and his or her authorized campaign 
committee(s) must be aggregated with contributions to other political committees 
for the purposes of the contribution limits of section 110.1." Explanation and 
Justification, Contribution and Expenditure Limitations and Prohibitions, 52 FR 
760, 765 (Jan. 9, 1987).  In other words, the Commission’s earmarking regulation 
is designed to prevent the circumvention of contribution limits. 

However, the Club has represented that the Committee will not, itself, make any 
contributions or transfer any funds to any political committee if the amount of a 
contribution to the recipient committee is governed by the Act, nor will the 
Committee make any coordinated communications or coordinate any 
expenditures with any candidate, authorized committee, political party committee, 
or agent of such persons. Thus, because there is no possibility of circumvention of 
any contribution limit, section 110.1(h) and its rationale do not apply to the 
Committee’s solicitations or any contributions it receives that are earmarked for 
specific independent expenditures.  

                                                 
2 Plaintiffs are aware of no evidence of independent expenditures made by the California Medical 
Association in the record.  See generally FEC v. California Medical Assn., 502 F. Supp. 196 (1980).  
Rather, the record shows the association making in-kind contributions to CALPAC in excess of $5000 per 
year to cover the expense of CALPAC employees.  Id. One would think that CALPAC was the separate 
segregated fund of California Medical Association, which would permit the association to pay CALPAC’s 
administrative expenses.  See 11 CFR Part 114.  It appears, however, that CALPAC was established as a 
non-connected committee able to accept contributions from the general public.  This made the association’s 
payment for CALPAC’s administrative expenses impermissible in-kind contributions.  But plaintiffs can 
find no evidence that the Association made independent expenditures or that the CalMed Court ruled it is 
permissible to restrict funds that would finance them.  See California Medical Ass’n v. FEC, 453 U.S. 182 
(1981). 
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AO 2010-09 at 5 (emphasis added). From this it is clear that an expenditure "on behalf 

of" a candidate is an in-kind contribution, not an independent expenditure.  See also 

Buckley v. Valeo, 424 U.S. 1, 24 n.25 (1976) (“Expenditures by persons or associations 

that are ‘authorized or requested’ by the candidate … are treated as contributions under 

the Act.”).  This seems supported by the numerous occurrences of "on behalf of" in the 

federal regulations.  See, e.g., 11 CFR §§ 100.5(e)(2) and (f)(2), 100.16(b), 100.87(c).  

Thus, the Club for Growth's Independent Expenditure-PAC was free to accept earmarked 

contributions to be used for independent expenditures because they were not expenditures 

“on behalf of” the candidate.  Absent further evidence, it seems fair to assume that the 

quote the FEC cites (Opp’n. Memo. at 17 n.3) indicates that the California Medical 

Association was making in-kind contributions by paying bills on behalf of CALPAC, not 

making independent expenditures.  The FECs reliance on CalMed is wholly misplaced. 

III. If Separate Bank Accounts Cure the Threat of Corruption in Mixed Purpose 
Non-Connected Committees, They must also Cure the Threat for Non-
Connected Committees Like NDPAC 

If separate bank accounts are adequate to prevent the corruption of federal 

candidates for mixed purpose non-connected committees, they are adequate to prevent 

corruption here.  The FEC does not explain how a mixed purpose non-connected 

committee may swell with soft money in one account and not corrupt candidates, but that 

a non-connected committee that would accept unrestricted funds into a separate account 

for independent expenditures suddenly poses a threat of corruption.  The FEC’s argument 

is nonsensical. 

The FEC also argues that “[t]he creation of separate bank accounts does not 

eliminate the potential for individuals, groups, corporations, or unions to try to leverage 
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unlimited donations as a means to pressure an organization to direct contributions to 

particular federal candidates.”  Opp’n. Memo. at 16.  Actually, it does.  The reason is 

simple.  The same individuals, groups, corporations, or unions could try to leverage 

unlimited donations to the state side of the non-connected committee and achieve the 

same result the FEC fears with independent expenditures.  Yet, this prospect does not 

trouble the FEC, as it cannot: Mixed purpose non-connected committees have a right to 

speak without restriction where they pose no the threat of corruption.  See generally 

Buckley v. Valeo, 424 U.S 1 (1976).  Is it the FEC’s position that a corporation could give 

unlimited amounts to a non-connected committee for gubernatorial races and not sway 

the committee’s decision makers on candidate contributions, but that the moment the 

same corporation gave generously for independent expenditures the committee’s decision 

makers would lose their integrity?  

There is another aspect of the argument this Court should consider: The FEC’s 

remedy here is to stifle NDPAC’s independent expenditures.  The FEC argues that 

Plaintiffs’ robust exercise of their rights to independent speech from one account will 

sway the decision of which candidates will receive contributions from another account.  

Therefore, argues the FEC, NDPAC and its supporters must renounce their right to robust 

independent speech by subjecting themselves to contribution limits and source 

prohibitions to ensure that NDPAC’s contributions to federal candidates—made from 

another account, subject to limits, to source restrictions, and to thorough reporting 

requirements—are truly the decision of Admiral James Carey.  This is hardly a 

compelling interest.  See FEC v. Nat’l. Conservative PAC, 470 U.S. 480 (“[a] restriction 

on the amount of money a … group can spend on political communications … 
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necessarily reduces the quantity of expression.”)  It surely can be met by the less 

burdensome requirement that NDPAC report its every receipt and disbursement as 

required under 2 U.S.C. § 434(a).  

 Earmarking contributions is already illegal.  2 U.S.C. § 441f.  The biennial 

aggregate limit on contributions to all political committee accounts that, in turn, go to 

candidates ensures that no one donor will assert too much influence.  See Buckley, 424 

U.S. at 264.  The FEC’s position—that NDPAC forfeits its rights to independent speech 

when it makes contributions to candidates—is contrary to the holding in EMILY’s List 

and untenable. 

 

IV. Plaintiffs Need Not Clone Itself to Make Independent Expenditures 
 
The FEC argues that “requiring NDPAC to create a separate political committee 

to accept unlimited contributions to make independent expenditures will increase full and 

clear disclosure of NDPAC’s federal campaign activity.”  Opp’n. Memo. at 27. Requiring 

Plaintiffs to establish and administer two political committees is unnecessarily 

burdensome.  See Citizens United v. FEC, 130 S. Ct. 876 (2010).  And it ignores the fact 

that plaintiff NDPAC is already a political committee under 2 U.S.C. 431(4).  NDPAC 

not only reports every (federal) “contribution” it accepts, see 2 U.S.C. 431(8), and every 

(federal) “expenditure” it makes, see 2 U.S.C. § 431(9), it also reports every (non-federal) 

receipt and disbursement.  See 2 U.S.C. 434(a).  The FEC cannot argue that funds will go 

unreported if NDPAC does not clone itself and Adm. Carey is not forced to administer 

two committees.  Every receipt and disbursement will be reported.  Nonetheless, the FEC 

argues that people may better understand the reports if one political committee would 
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handle the independent expenditures and another the contributions.  With due respect to 

the FEC, the argument is nonsense: non-connected committees may currently make 

independent expenditures, which are quickly reported and readily understood.  And, 

whatever its merit, the FEC’s argument does not justify restricting funds for NDPAC’s 

independent expenditures, essentially saying that NDPAC may speak as loudly as it 

wants so long as it only speaks as loudly as the FEC permits.  Assuming, arguendo, there 

is some benefit in requiring all political committees to create sister committees to handle 

their independent expenditures, such is the prerogative of Congress. 

 Furthermore, any public communication by NDPAC that contains express 

advocacy will contain a disclaimer.  See 2 U.S.C. 441d(a).  The definition of 

“independent expenditure” subsumes express advocacy, see 2 U.S.C. § 431(17), and is 

the kind of communications NDPAC would make if it prevails. 

 The FEC says Adm. Carey is qualified to operate two political committees.  

Opp’n Memo. at 27.  Plaintiffs note that seasoned political operative, David Bossie, of 

Citizens United, is no less qualified.  But that fact hardly constitutes a legitimate, let 

alone compelling, governmental interest.  See Citizens United, 130 S. Ct. at 897 

(establishing a PAC is burdensome); FEC v. Massachusetts Citizens for Life, Inc., 479 

U.S. 238, 263 (1986) (“While the burden on MCFL's speech [establishing a political 

committee] is not insurmountable, we cannot permit it to be imposed without a 

constitutionally adequate justification”). 

 As the FEC clings to its regulatory requirements, it misses important 

constitutional developments in First Amendment jurisprudence necessary for the 
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disposition of this matter.  Taking these considerations into view helps better illustrate 

why Plaintiffs’ request for injunctive relief should be granted. 

 

V. Recognizing Cognizable Injuries in First Amendment Jurisprudence 
 

The Commission maintains that Plaintiffs have not suffered enough injuries to 

warrant injunctive relief by this court.  This position ignores the careful instruction given 

to the FEC in its recent trilogy of First Amendment losses before the Supreme Court. 

A. Setting Speech Protective Standards 

In response to Plaintiffs’ request for preliminary injunctive relief, the FEC is 

silent concerning salient First Amendment benchmarks applicable to this case.  

Following the FEC’s losses in Federal Election Comm’n v. Wisconsin Right to Life, Inc. 

(“WRTL”), 540 U.S. 93 (2007), Davis v. FEC, 554 U.S. 724 (2008), and Citizens 

United, several rules that give proper preference to the operation of the First Amendment 

must be integrated into this challenge.   

First Amendment case law recognizes that pre-enforcement challenges are 

entirely permissible, if not welcome.  Where a challenged law targets speech by the class 

belonged to by plaintiffs, a credible threat of enforcement and corresponding injury 

exists.  See Chamber of Commerce of U.S. v. FEC, 69 F.3d 600, 603 (D.C. Cir. 1995) 

(FEC’s inability to affirmatively vote on an advisory opinion request confers standing 

because nothing “prevents the Commission from enforcing its rule at any time”); but see 

Opp’n Memo. at 35-36 n.10 (where the FEC suggests there is no harm because the 

Commission will probably not enforce this rule).  A related rule holds that a party most 

assuredly may challenge a statute in the pre-enforcement context if “First Amendment 
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rights are arguably chilled, so long as there is a credible threat of prosecution.”  Chamber 

of Commerce, at 603-04.  Because speakers might have to undergo costly compliance or 

risk prosecution, pre-enforcement challenges in the context of the First Amendment are 

appropriate.  Virginia v. American Booksellers Ass’n, Inc., 484 U.S. 383, 391 (1988); but 

see Opp’n Memo. at 36 (where the FEC explains that Plaintiffs should risk investigations 

and litigation to speak). 

It should be recounted that a fundamental maxim of the Supreme Court’s First 

Amendment jurisprudence is that while speakers could employ other methods to 

disseminate their message, such a fact “does not take their speech . . . outside the bounds 

of First Amendment protection.”  Meyer v. Grant, 486 U.S. 414, 424 (1988) (citing FEC 

v. Massachusetts Citizens for Life, Inc., 479 U.S. 238 (1986)).  This then means that 

speakers not only possess the right to determine their message, but also to “select what 

they believe to be the most effective means for so doing.”  Id; But see Opp’n Memo. at 

32 (detailing the many ways the FEC suggests Plaintiffs should associate and speak).  

This principle was confirmed most recently in WRTL, where the Court noted that 

instructing individuals that they may speak, but only in a manner the government 

approves, is “akin to telling Cohen that he cannot wear his jacket because he is free to 

wear one that says ‘I disagree with the draft.’”  551 U.S. at 477 n.9 (citing Cohen v. 

California, 403 U.S. 15 (1971)).   

The principles of Meyer and Hurley take especially strong force in the context of 

political speech – communication at the very core of the First Amendment.  Buckley, 424 

U.S. at 39.  It is when citizens unite that effective advocacy is had, as the Supreme Court 

has routinely protected the “close nexus” between freedoms of speech and assembly.  
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NAACP v. Alabama, 357 U.S. 449, 460 (1958).  The right to speak effectively proves 

crucial in the context of association, because it would be “diluted if it does not include 

the right to pool money through contributions, for funds are often essential if ‘advocacy’ 

is to be truly or optimally ‘effective.’”  Citizens Against Rent Control v. City of Berkeley, 

454 U.S. 290, 296 (1981) (quoting Buckley, 424 U.S. at 65-66).   

These principles find their realization in Wisconsin Right to Life and Citizens 

United.  In WRTL, the Supreme Court was careful to explain that while the FEC might 

expound about the many ways an organization could speak, such burdensome options 

did nothing to cure the constitutional maladies.  WRTL, 551 U.S. at 477 n.9.  While the 

FEC argued that a “PAC option” was sufficient to protect First Amendment speech, the 

Court explained that PACs “well-documented and onerous burdens, particularly on small 

nonprofits” did not cure the constitutional injuries at hand.  Id.  Similarly, while the 

speakers in WRTL might have availed themselves of other communication outlets, such 

alternatives might not be as effective.  Id.  As a result, they were no remedy to the real 

constitutional injuries suffered by the WRTL speakers.  WRTL returned the Supreme 

Court’s jurisprudence to one favoring speech, not regulation.  Id. at 482 (“we give the 

benefit of the doubt to speech, not censorship”).   

After the FEC lost WRTL, it went on to lose Citizens United by revamping its 

regulations to include a two-prong, eleven factor speech code – designed as a response to 

the WRTL Court’s admonition that speech tests must not rely on an “open-ended rough-

and-tumble of factors.”  Id. at 451 (quoting Jerome B. Grubart, Inc. v. Great Lakes 

Dredge & Dock Co., 513 U.S. 527, 547 (1995)).  The Court then offered another rule of 

hand:  “The First Amendment does not permit laws that force speakers to retain a 
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campaign finance attorney, conduct demographic marketing research, or seek declaratory 

rulings before discussing the most salient political issues of our day.”  Citizens United, 

130 S.Ct. at 889.  Thus, a guiding principle emerges from Citizens United – the 

continued maintenance of complicated regulatory structures that inhibit First 

Amendment rights must fall if average speakers are to have their rights protected.   

In the wake of the Supreme Court’s speech-friendly precedent, most recently 

recognized in Wisconsin Right to Life and Citizens United, any review of First 

Amendment burdens must incorporate, not ignore, these principles.  To wit, citizens 

facing overbroad provisions that smother and inhibit speech must have a remedy to 

protect their constitutional rights.  This remedy is not found in piling burdensome 

alternatives on already-strained grassroots organizations like National Defense PAC.  

Nor is an adequate remedy found by demanding that citizens risk enforcement actions 

when they associate together about issues they care about and speak out to the public.  

Instead, it is the proper function of this court to ensure that Plaintiffs’ speech is not 

chilled and that their ongoing injuries to their First Amendment rights receive an 

appropriate remedy – injunctive relief.   

B. Applying the Correct First Amendment Standards to the 
FEC’s Arguments 

 
 The FEC submits that Plaintiffs have failed to meet the threshold standards to 

satisfy preliminary injunctive relief.  Most specifically, it claims that Plaintiffs cannot 

demonstrate any cognizable irreparable injury.  To make this claim, the FEC relies on 

cases resting outside of the special protection enjoyed by speakers under the First 

Amendment.  For example, the FEC asserts that any “additional administrative burden of 

setting up a new political committee” is only “[m]ere injuries of money, time, and 
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energy.”  Opp’n Memo. at 37 (internal quotations and citations omitted).  Or having to 

“respond to an administrative enforcement proceeding would not create irreparable 

harm.”  Id.  How quickly the FEC forgets the lessons of Citizens United.3 

The D.C. Circuit has held that when it comes to the First Amendment and 

preliminary injunctions, speakers must “establish they are or will be engaging in 

constitutionally protected behavior to demonstrate that the allegedly impermissible 

government action would chill allowable individual conduct.”  Chaplaincy of Full Gospel 

Churches v. England, 454 F.3d 290, 301 (D.C. Cir. 2006).  Where plaintiffs have 

demonstrated that First Amendment rights are “either threatened or in fact being impaired 

at the time relief is sought,” irreparable harm will be demonstrated.  National Treasury 

Employees Union v. U.S., 927 F.2d 1253, 1254-55 (D.C.Cir. 1991) (quoting Wagner v. 

Taylor, 836 F.2d 566, 577 n.76 (D.C.Cir. 1987)).  More recently, while the Speechnow 

district court denied preliminary injunctive relief based on a similar argument, the D.C. 

Circuit Court of Appeals reversed that ruling.  599 F.3d 686.   

The D.C. Circuit has likewise recognized the inherent difficulty in alleging 

irreparable harm in the context of the First Amendment, leading it to note what the Third 

Circuit has stated, that the “assertion of First Amendment rights does not automatically 

require a finding of irreparable injury . . . rather the plaintiffs must show ‘a chilling effect 

on free expression.’”  Chaplaincy of Full Gospel Churches, 454 F.3d at 301 (internal 

citations omitted).  Thus, where this chilling effect appears true, such allegations “clearly 

                                                 
3 The FEC bends over backwards to rely on non-speech oriented cases to substantiate its claim that no 
irreparable injury exists here.  FTC v. Standard Oil Co. of Cal., 449 U.S. 232 (1980), cited in the 
Opposition Memo on page 37, is a case that has nothing to do with constitutionally protected liberties.  
Chaplaincy of Full Gospel Churches v. England, 454 F.3d 290 (D.C. Cir. 2006), involved the 
Establishment Clause of the First Amendment, and did not concern itself with the special speech-protective 
rules applicable to political speech.   
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show irreparable injury.”  Dombrowski v. Pfister, 380 U.S. 479, 486 (1965).  It is fair to 

state in the context of political speech being threatened by unconstitutional regulation and 

enforcement that a finding of irreparable injury is more easily met.  See, e.g., Connection 

Distributing Co. v. Holder, 557 F.3d 321 (6th Cir. 2009); New Mexicans for Bill 

Richardson v. Gonzales, 64 F.3d 1495 (10th Cir. 1995) (First Amendment pre-

enforcement challenges employ relaxed standards due to the “fear of irretrievable loss”); 

American-Arab Anti-Discrimination Committee v. Reno, 70 F.3d 1045 (9th Cir. 1995) 

(explaining that joining “organizations that participate in public debate, making 

contributions to them, and attending their meetings are activities that enjoy substantial 

First Amendment protection” so that “the duration of a trial is an ‘intolerably long’ period 

during which to permit the continuing impairment of First Amendment rights”).  In sum, 

courts are more apt to grant this form of extraordinary relief due to the high value of 

political speech under the Constitution.   

In Citizens United, even the Supreme Court explained that “When the FEC issues 

advisory opinions that prohibit speech, ‘[m]any persons, rather than undertake the 

considerable burden (and sometimes risk) of vindicating their rights through case-by-case 

litigation, will choose simply to abstain from protected speech—harming not only 

themselves but society as a whole, which is deprived of an uninhibited marketplace of 

ideas.”  130 S. Ct. at 896.  In this challenge, the FEC could not muster four votes to issue 

an advisory opinion indicating that Plaintiffs would be safe associating and speaking in 

the manner contemplated, even though the holding of EMILY’s List demands so.  Fearful 

of being investigated, fined, or imprisoned, Plaintiffs had no other remedy than to seek 

injunctive relief before this court.   
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Oddly enough, the FEC submits that Plaintiffs have nothing to complain about – 

speakers can take their odds with a not-so-friendly-sounding “investigative proceeding” 

or enjoy the “institution of an enforcement suit” where they would have a “full 

opportunity to present their constitutional arguments.”  Opp’n Memo. at 36.  Under this 

unconstitutional game of First Amendment Russian Roulette, Plaintiffs could face 

criminal or civil penalties just for following this very advice.  Chilling.  Of course, the 

Commission’s position runs headlong  into the Supreme Court’s instruction in Citizens 

United, where it explained that a “speaker’s ability to engage in political speech that 

could have a chance of persuading voters is stifled if the speaker must first commence a 

protracted lawsuit. By the time the lawsuit concludes, the election will be over and the 

litigants in most cases will have neither the incentive nor, perhaps, the resources to carry 

on.”  Citizens United, 130 S. Ct. at 895.  Déjà vu Citizens United.      

Without reference to the aforementioned principles, the FEC argues that if 

Plaintiffs are not willing to dance with the Enforcement Division, they “could fully 

accomplish their plans while this case proceeds” in at least four ways.  Opp’n Memo. at 

32.  First, the FEC contends that Plaintiff Eustis could donate less money to fund 

National Defense PAC’s independent expenditures because his funds could be comingled 

with those of NDPAC.  Id.  Second, NDPAC could accept the lower-amount contribution 

from Eustis and spend time fundraising to find additional money to perhaps, one day, 

enable it to produce its independent expenditures.  Id.  Third, NDPAC could “set up a 

separate entity that accepts contributions of unlimited amounts” – alleging that NDPAC’s 

First Amendment rights might be fungible and otherwise transferred to a separate 

organization.  Id.  Fourth, the FEC submits that NDPAC need not speak at all and that 
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Eustis should be forced to pay for the advertisement himself.  Id.  Each of these 

arguments suffers from one fundamental flaw – they ignore the recognition of Plaintiffs’ 

full First Amendment rights.   

To argue, as the FEC does, that forcing individuals to speak less, spend less, or 

associate less adequately protects First Amendment interests puts an entirely new spin on 

“less is more.”  It remains a basic principle that speakers are free to “select what they 

believe to be the most effective means for [communicating].”  Meyer, 486 U.S. at 424.  

To demand that speakers do less, or that government possesses the authority to instruct 

free people how to communicate otherwise turns this principle on its head.  In this matter, 

Plaintiffs have done exactly this – forming together as NDPAC and wishing to exercise 

their rights to speak out about Anthony Weiner and other candidates for federal office.  

The Supreme Court has affirmed just this right in Citizens United, itself explaining that 

the government “may not render a ban on political speech constitutional by carving out a 

limited exemption through an amorphous regulatory interpretation.”  130 S.Ct. at 889.  In 

attempting to fashion four regulatory exemptions to explain how some members of 

NDPAC might speak runs against the Supreme Court’s holding in Citizens United.  

Plaintiffs’ full First Amendment rights must be recognized, not through an FEC 

regulatory exemption, but in realization that acts of speech and association are not 

inherently corrupt, but are, instead, inherently protected under the First Amendment.4  

See WRTL, 551 U.S. at 457 (the “First Amendment requires us to err on the side of 

protecting political speech rather than suppressing it”).   

                                                 
4 Indeed, the Supreme Court noted that because the FEC’s “business is to censor, there inheres the danger 
that [it] may well be less responsive than a court – part of an independent branch of government – to the 
constitutionally protected interests in free expression.”  Citizens United, 130 S. Ct. at 896. 
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In this instance, it is members of National Defense PAC who would like to 

engage in independent expenditure campaigns while also making contributions from a 

separate account.  To argue that one contributor to NDPAC may speak instead of the 

organization fully misses the constitutional argument at hand.  To suggest that members 

might donate less money or that NDPAC should be forced to fundraise more in hopes of 

bringing in enough funding for its speech is likewise unavailing.  National Defense PAC 

wishes to speak, unabridged in the manner it has selected, and cannot due to the 

challenged laws and the FEC’s interpretation of them. 

The FEC next focuses on an especially narrow construction of Elrod v. Burns, 

427 U.S. 347 (1976), in discussing the injuries at hand.  The Commission seems to allege 

that because there are no specific threats of enforcement here and no “governmental 

action,” that no irreparable injury could be had.  Opp’n Memo. at 33.  But a narrow focus 

on the factual holding of Elrod is misplaced.  The D.C. Circuit has held that when 

plaintiffs have demonstrated their First Amendment rights are “either threatened or in fact 

being impaired” irreparable harm will be demonstrated.  National Treasury Employees 

Union, 927 F.2d at 1254-55.  When a chilling effect has been demonstrated, these 

allegations “clearly show irreparable injury.”  Dombrowski, 380 U.S. at 486.   

The Commission submits that its inability to issue an advisory opinion clearing 

Plaintiffs for the independent expenditure campaign they hoped to run does not work a 

cognizable injury in this case.  Opp’n Memo at 33.  Plaintiffs are not required to illustrate 

that they have been specifically threatened or are currently facing government 

investigation or enforcement to obtain injunctive relief.  As Dombrowski holds, when 

“statutes also have an overbroad sweep . . . the hazard of loss or substantial impairment 
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of those precious rights may be critical.”  380 U.S. at 486.  To force Plaintiffs to step out 

on their own and risk enforcement actions by the FEC is not tolerated under controlling 

First Amendment case law.  Citizens United, 130 S. Ct. at 896.   

In this challenge, Plaintiffs have established concrete, well-articulated plans to 

engage in a focused independent expenditure campaign as soon as they are legally 

permitted to do so.  In fact, ¶ 24 of the Verified Complaint indicates that “as soon as 

possible” NDPAC would like to engage in an independent expenditure campaign directed 

against Anthony Weiner in New York’s Ninth Congressional District.  VC at ¶ 24 

(emphasis added).  Plaintiffs specifically included EXHIBIT F, which includes the 

proposed advertisement to be run on Newsmax.  Id.  Going further, National Defense 

PAC articulated its plans for additional independent expenditure campaigns in the near 

future, having contacted donors willing to give more than $5,000.00 per calendar year to 

finance such campaigns.  Id. at ¶ 25.  Plaintiffs NDPAC and Eustis articulated clear and 

concrete plans to engage in speech protected at the very core of the First Amendment, as 

well as association with other likeminded individuals, both now and in the near future.  

Id. at ¶¶ 26-29.   

Plaintiffs have satisfied well-established rules to demonstrate the need for 

injunctive relief in the context of the First Amendment.  National Defense PAC, its 

members, and Plaintiff Eustis need not test the FEC’s enforcement division by engaging 

in its independent expenditure campaign risking fines or criminal penalties.  Just the 

same, Plaintiffs need not exhaust burdensome FEC alternatives to its own plans to reach 

the public with its political message.  In this challenge, that means allowing Plaintiff 

Eustis to donate beyond the $5,000.00 annual federal limit to be able to permit NDPAC 
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to run advertisements about its views on Anthony Weiner.  It also means that NDPAC 

should be permitted to keep two separate bank accounts for its independent expenditures 

and contributions, as detailed earlier. 

 

CONCLUSION 

 For the foregoing reasons, the Court should grant Plaintiffs’ motion for 

preliminary injunction and enjoin the contribution limits contained in 2 U.S.C. §§ 

441a(a)(1)(C) and 441a(a)(3) and applicable regulatory requirements as they apply to 

Plaintiffs.   
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UNITED STATES DISTRICT COURT  
FOR THE DISTRICT OF COLUMBIA 

 

 

JAMES J. CAREY, et al., 

  Plaintiffs, 

   v.  

FEDERAL ELECTION COMMISSION, 

  Defendant. 

 

 

Civ. No. 11- 259-RMC 

                   ANSWER  

 

DEFENDANT FEDERAL ELECTION COMMISSION’S ANSWER  

 Defendant Federal Election Commission (“FEC” or “Commission”) submits this answer 

to the Verified Complaint for Declaratory and Injunctive Relief, filed January 31, 2011.  Any 

allegation not specifically responded to below is DENIED. 

 1. DENY that the plaintiffs’ rights or donors’ rights are infringed or abridged.  

Neither this paragraph’s description of certain statutes nor its legal conclusions require a 

response. 

 2. The first sentence is a legal conclusion for which no response is required.  

ADMIT that National Defense PAC (“NDPAC”) is a nonconnected political committee.  The 

Commission is without knowledge or information sufficient to admit or deny the other assertions 

in the second and third sentences of this paragraph. 

3.   This paragraph contains plaintiffs’ characterization of judicial decisions, to which 

no response is required.   

Case 1:11-cv-00259-RMC   Document 16    Filed 04/01/11   Page 1 of 10
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 4. Plaintiffs’ characterization of judicial decisions requires no response.  DENY that 

the Commission “has failed to implement the ruling[s] of the D.C. Circuit Court of Appeals and 

United States Supreme Court.”  ADMIT that during the advisory opinion process in AO Request 

2010-20 that two commissioners supported issuance of Draft A, three supported issuance of 

Draft B, and one did not vote.  (Ver. Compl. Exh. D.)  Because the affirmative vote of four 

members of the Commission is required for the Commission to render an advisory opinion, 

2 U.S.C. §§ 437c(c), 437d(a)(7); 11 C.F.R. § 112.4(a), the Commission was unable to render an 

opinion in this matter.  DENY sentences three and four. 

5. This paragraph contains plaintiffs’ legal conclusions and characterization of a 

judicial decision which require no response.  DENY that the Commission failed to comply with 

the EMILY’s List opinion or infringed constitutionally protected rights.   

6. ADMIT that the cited statutes provide statutory jurisdiction.   

7. ADMIT that venue is proper in this Court. 

 8. ADMIT that James J. Carey is the founder and treasurer of NDPAC, and has 

served as treasurer since 2000.  The Commission is without knowledge or information sufficient 

to admit or deny the remainder of the paragraph. 

 9. The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in this paragraph.   

 10. ADMIT that NDPAC is a “nonconnected political action committee registered 

with the Commission.”  The Commission is without knowledge or information sufficient to 

admit or deny the remainder of the factual allegations in this paragraph. 

 11. ADMIT that the FEC is the federal agency charged with civil enforcement of the 

Federal Election Campaign Act and is located in Washington, D.C. 
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 12. ADMIT that NDPAC raises and expends fund in support of candidates for federal 

office using funds raised subject to the federal amount and source limits.  ADMIT that NDPAC 

makes contributions to federal candidates within the applicable limits.  DENY that it makes 

independent expenditures.  The Commission is without knowledge or information sufficient to 

admit or deny the other factual allegations in this paragraph. 

 13. Plaintiffs’ characterization of judicial decisions and other legal conclusions 

require no response.  The Commission is without knowledge or information sufficient to admit 

or deny the factual allegations in this paragraph. 

 14. In this single-sentence paragraph, the first clause contains plaintiffs’ 

characterization of a judicial decision, which requires no response.  DENY the second clause. 

 15-19. ADMIT. 

 20. ADMIT the first two sentences.  DENY the third sentence. 

 21. DENY that the Commission “refus[ed] to issue an advisory option,” but ADMIT 

that during the advisory opinion process in AO Request 2010-20 two commissioners supported 

issuance of Draft A, three supported issuance of Draft B, and one did not vote.  (Ver. Compl. 

Exh. D.)   Because the affirmative vote of four members of the Commission is required for the 

Commission to render an advisory opinion, 2 U.S.C. §§ 437c(c), 437d(a)(7); 11 C.F.R. 

§ 112.4(a), the Commission was unable to render an opinion in this matter and plaintiffs have  no 

advisory opinion upon which they can rely under 2 U.S.C. § 437f(c).  ADMIT that the advisory 

opinion process in AOR 2010-20 is complete.  DENY that plaintiffs were “deprived of a legal 

right – to engage freely in constitutionally protected speech and association.”  This paragraph 

also contains plaintiffs’ characterizations of judicial decisions, which require no response. 
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 22. ADMIT the first sentence.  The Commission is without knowledge or information 

sufficient to admit or deny the factual allegations in the second sentence.  ADMIT that NDPAC 

sought an expedited advisory opinion request and that the Commission issued its response 43 

days later.  ADMIT that on September 28, 2010, the Commission issued a certification of its 

vote, but lacked the four votes necessary to be able to issue an advisory opinion.  DENY that 

plaintiff was “required to mute itself and curtail activities during the 2010 cycle.” 

 23.  The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in this paragraph.  ADMIT that NDPAC is subject to the contribution 

limits in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3).  DENY the last sentence of this paragraph. 

 24.  The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in this paragraph.  ADMIT that plaintiffs attached Exhibit F to their 

complaint, which purports to be a proposed advertisement advocating for the defeat of Anthony 

Weiner. 

 25.  The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in the first sentence.  DENY the factual allegations in the second and third 

sentence. 

 26. The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in this paragraph.  ADMIT that plaintiffs submitted with their complaint 

Exhibit G, which purports to be a letter from Kelly S. Eustis stating his wishes to donate 

“$6,300.00 to help fund independent expenditure communications against Anthony Weiner . . . .”  

The final clause of this paragraph contains a legal conclusion for which no response is required.   

  27.   The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in this paragraph. 
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 28. The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in the first sentence of this paragraph.  Regarding the second sentence, 

ADMIT that there were not four affirmative votes on the Commission approving NDPAC’s 

separate bank account request.   

   29. The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in the first and third sentence of this paragraph.  Regarding the second 

sentence, ADMIT that there were not four affirmative votes on the Commission approving 

NDPAC’s separate bank account request. 

 30. DENY that NDPAC is an unincorporated association; it is incorporated in 

Virginia.  (Ver. Compl. Exh. A, at ECF p. 7 (email from Dan Backer, NDPAC, to William 

Powers, FEC, Aug. 16, 2010) (confirming NDPAC is incorporated in Virginia).   ADMIT that 

NDPAC is now registered as “a nonconnected political action committee with the FEC.”  

ADMIT that plaintiffs have attached Exhibit H to their complaint which purports to be bylaws of 

NDPAC and purports to require that any independent expenditures not be coordinated as defined 

by the Commission.  The Commission is without knowledge or information sufficient to admit or 

deny the other factual allegations in the paragraph. 

 31. The paragraph contains plaintiffs’ conclusions of law to which no response is 

required.  ADMIT that plaintiffs attached Exhibit F to their complaint, which purports to be a 

proposed advertisement advocating for the defeat of Anthony Weiner.  The Commission is 

without knowledge or information sufficient to admit or deny the remaining factual allegations in 

this paragraph. 

 32. The Commission is without knowledge or information sufficient to admit or deny 

the factual allegations in this paragraph. 
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 33. This paragraph contains conclusions of law to which no response is required. 

ADMIT that contributions from Kelly Eustis to NDPAC are subject to the contribution limits in 

2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3). 

 34. This paragraph contains conclusions of law to which no response is required. 

ADMIT that NDPAC is subject to the contribution limits in 2 U.S.C. §§ 441a(a)(1)(C) and 

441a(a)(3). 

 35. DENY that the contribution limits in 2 U.S.C. §§ 441a(a)(1)(C) and 441a(a)(3) 

“limit the type and number of times [NDPAC] could run advertisements.”  The Commission is 

without knowledge or information sufficient to admit or deny the factual allegations in sentences 

two and three.  DENY the fourth sentence. 

 36.  This paragraph contains conclusions of law to which no response is required.  

ADMIT that the Federal Election Campaign Act (“Act” ), 2 U.S.C. §§ 431-57, prohibits any 

individual from making contributions that exceed $5,000 per year to a political committee (that 

is not a national party committee).  2 U.S.C. § 441a(a)(1)(C).  The Act also prohibits any 

individual from making contributions to political committees (that are not national party 

committees) that in the aggregate exceed $46,200 for the 2011-2012 biennial period.  2 U.S.C. 

§ 441a(a)(3)(B).  The Act prohibits political committees from knowingly accepting contributions 

in excess of these limitations.  2 U.S.C. § 441a(f).   ADMIT that there are civil and criminal 

penalties for violating the Act.   2 U.S.C. §§ 431-57. 

 37. This paragraph contains conclusions of law to which no response is required.  

ADMIT that the Act prohibits any individual from making contributions that exceed $5,000 per 

year to a political committee (that is not a national party committee).  2 U.S.C. § 441a(a)(1)(C).  

The Act also prohibits any individual from making contributions to political committees (that are 
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not national party committees) that in the aggregate exceed $46,200 for the 2011-2012 biennial 

period.  2 U.S.C. § 441a(a)(3)(B).  DENY that these limits prevent Eustis “from associating with 

NDPAC and with other like minded individuals, as well as speaking, for the purpose of 

producing and distributing the advertisements described [in the complaint].” 

 38.  This paragraph contains conclusions of law to which no response is required.  

ADMIT that the Act prohibits any individual from making contributions that exceed $5,000 per 

year to a nonconnected political committee.  2 U.S.C. § 441a(a)(1)(C).  The Act also prohibits 

any individual from making contributions to a nonconnected committee that in the aggregate 

exceed $46,200 for the 2011-2012 biennial period.  2 U.S.C. § 441a(a)(3)(B).  ADMIT that the 

Act prohibits political committees from knowingly accepting contributions in excess of these 

limitations.  2 U.S.C. § 441a(f).      

 39. This paragraph contains conclusions of law to which no response is required.     

 40. This paragraph contains conclusions of law to which no response is required.     

41. This paragraph incorporates all previous paragraphs.  The Commission likewise 

incorporates its previous responses. 

 42. DENY. 

 43. DENY the first sentence.  The second sentence contains plaintiffs’ description of 

a judicial decision, to which no response is required.  The third sentence contains legal 

conclusions and argument for which no response is required. 

 44-46. The Commission is without knowledge or information sufficient to admit or deny 

the allegations in this paragraph. 

 47. This paragraph contains plaintiffs’ characterizations of judicial decisions and 

statutory provisions to which no response is necessary.  
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 48. DENY. 

 49. DENY the first sentence.  The Commission is without knowledge or information 

sufficient to admit or deny the second and third sentences. 

 50. DENY. 

 51. This paragraph contains plaintiffs’ description of a judicial decision, to which no 

response is required. 

 52. This paragraph contains plaintiffs’ description of a judicial decision, to which no 

response is required.  DENY any factual allegations. 

 53. This paragraph incorporates all previous paragraphs.  The Commission likewise 

incorporates its previous responses. 

 54. ADMIT that plaintiffs submitted, with their complaint, Exhibit G, which purports 

to be a letter from Kelly S. Eustis stating that he wishes to donate $6,300 to ND PAC. The 

Commission is otherwise without knowledge or information sufficient to admit or deny the 

factual allegations in this paragraph.   

  55. The Commission is without knowledge or information sufficient to admit or deny 

the allegations in this paragraph. 

 56. This paragraph contains plaintiffs’ characterizations of judicial decisions and 

statutory provisions to which no response is necessary.  ADMIT that Kelly S. Eustis is prohibited 

from making contributions in excess of the statutory limit to NDPAC. 

 57. DENY the first sentence.  The second sentence contains plaintiffs’ description of 

a judicial decision to which no response is necessary. 

 58. DENY the first sentence.   The second sentence contains plaintiffs’ description of 

a judicial decision to which no response is necessary. 
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 59. DENY the first sentence.  The Commission is without knowledge or information 

sufficient to admit or deny the second and third sentences. 

 60. DENY.   

PRAYER FOR RELIEF 

No response is required, but the relief requested by plaintiff should be denied. 

AFFIRMATIVE DEFENSES 

 
The Complaint fails to state a claim upon which relief may be granted. 

 
     Respectfully submitted, 

 
Christopher Hughey 
Acting General Counsel  
chughey@fec.gov 
 
David Kolker (D.C. Bar No. 394558) 
Associate General Counsel 
dkolker@fec.gov 
 
Kevin Deeley 
Assistant General Counsel 
kdeeley@fec.gov 
 
/s/ Greg J. Mueller   
Greg Mueller (D.C. Bar No. 462840) 
Attorney 
gmueller@fec.gov 

 
Erin Chlopak (D.C. Bar No. 496370) 
Attorney 
echlopak@fec.gov 
 
Federal Election Commission 
999 E Street, N.W. 
Washington, DC 20463 
(202) 694-1650 

April 1, 2011 
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Certificate of Service 

 I hereby certify that on this 1st day April, 2011, I caused to be served by e-mail pursuant 
to Fed. R. Civ. P. 5(b)(2)(E) and Local Rule 5.4(d), with written consent, copies of the Federal 
Election Commission’s Answer on the counsel listed below: 
 
Dan Backer, 
PO Box 75021 
Washington, DC 20013 
dbacker@dbcapitolstrategies.com 
 
Stephen M. Hoersting 
700 E Schantz Avenue 
Dayton, OH 45429 
hoersting@gmail.com 
 
Benjamin T. Barr 
10737 Hunting Lane 
Rockville, MD 20850 
Benjamin.barr@gmail.com 

 

/s/ Greg J. Mueller   
Greg Mueller (D.C. Bar No. 462840) 
Attorney 
gmueller@fec.gov 
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