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Title Insurance Agents and Small Business Owners Oppose H.R. 1077, the Consumer 

Mortgage Choice Act 

 

 

On behalf of independent title insurance agents, independent regional title insurance underwriters 

and interested title insurance industry stakeholders who are members of our organization and the 

tens of thousands of employees and title agents across the United States that are employed by our 

members, please allow me to formally introduce you to the National Association of 

Independent Land Title Agents (NAILTA) (www.nailta.org).  NAILTA was formed in 

November, 2008 by concerned independent title insurance agents from across the United States 

who are determined to foster transparency, promote education and understanding and preserve 

the value of the land title process.   

 

NAILTA is the only land title association in the United States that comprises its complete 

organizational document on the issues affecting independent land title insurance agents and like-

minded independent real estate settlement service providers.  NAILTA is uniquely situated to 

provide feedback regarding H.R. 1077, the Consumer Mortgage Choice Act, which seeks to 

redefine the term "Qualified Mortgage" (QM) pursuant to the Dodd-Frank Act
1
.  NAILTA 

members are small business owners across the United States who depend upon the strength of 

the housing market to survive.  Our members fear that efforts to redefine “affiliated” title charges 

from the definition of “points and fees” under Dodd-Frank will result in the continued decline of 

competition in the title insurance industry, reduce important underwriting safeguards that keep 

referral sources like banks and real estate firms out of the business of title insurance and decrease 

the quality of services provided to consumers.  We urge opposition to H.R. 1077. 

 

The Language of the Proposed Amendment: 

 

H.R. 1077 proposes to amend the language of the Truth-in-Lending Act (TILA) at 15 U.S.C. § 

1602(bb)(4) to allow lender affiliates known as affiliated business arrangements (AfBAs) or 

controlled business arrangements (CBAs) to receive an exemption from the qualified mortgage 
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cap on “points and fees.”  A copy of the proposed modifications found in H.R. 1077 is redlined 

and italicized within the existing provision of 15 U.S.C. § 1602(bb)(4) and appears below: 

 

“…points and fees shall include — 

(A) all items included in the finance charge, except 

interest or the time-price differential; 

(B) all compensation paid directly or indirectly by a 

consumer or creditor to a mortgage originator from any 

source, including a mortgage originator that is also the 

creditor in a table-funded transaction; 

(C) each of the charges listed in section 1605(e) of this 

title (except an escrow for future payment of taxes and 

insurance), unless— 

(i) the charge is reasonable; 

(ii) the creditor receives no direct or indirect 

compensation except as retained by a 

creditor or its affiliate as a result of their 

participation in an affiliated business 

arrangement (as defined in section 2(7) of 

the Real Estate Settlement Procedures Act of 

1974 (12 U.S.C. 2602(7)); and 

(iii) the charge is paid to a third party 

unaffiliated with the creditor; ‘ 

(iii) the charge is-- 

‘(I) a bona fide third-party charge 

not retained by the mortgage 

originator, creditor, or an affiliate of 

the creditor or mortgage originator; 

or 

‘(II) a charge set forth in section 

106(e)(1);’”
2
 

 

Why This Language Matters and Why H.R. 1077 is Bad Law for Consumers: 

 

Title insurance is an important component of the risk elimination function of any residential 

mortgage loan.  Title insurance provides valuable information concerning the status of the land 

title records pertinent to the real estate involved and allows lending institutions to have the 

assurance that their lending risk in the property is protected.  Prior to 1980, the title insurance 

industry was comforted by the fact that only title insurers or those with a vested interest in the 

insurance portion of a real estate transaction were involved in eliminating title risks.  However, 

since 1980, lenders, real estate firms, mortgage companies, homebuilders, developers and other 

referral sources have infiltrated the title insurance industry through joint ventures called affiliated 

business arrangements (AfBAs) or controlled business arrangements (CBAs).  Through these 

AfBAs and CBAs, the quality of title insurance has been degraded and the number of claims and 

corresponding title defects has risen to historically high levels.  Those who refer business to title 
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insurance agencies and their underwriters now have an uncommon degree of control, whether 

actual or implied, over not only the profits of title insurers but also their underwriting practices.  

NAILTA is gravely concerned that this issue will be magnified by a rush to create policy in 

response to the qualified mortgage rule recently announced by CFPB. 

 

To illustrate the crux of the problem, the largest title insurance underwriters that control nearly 

90% of all title insurance business in the United States
3
 have numerous joint title insurance 

ventures with some of the largest national lending institutions, like Wells Fargo,  Bank of 

America and others, and as a result of those relationships have reduced the historical norms of 

proper title underwriting in an effort to build market share and drive smaller, independent title 

insurance agents and underwriters out of the marketplace.  In some cases, these joint ventures are 

accepting title insurance premiums without the benefit of a title search and relying solely on 

credit reports to underwrite their risks.  This is not only dangerous to the consuming public but it 

also puts the entire industry at risk of financial peril.  

 

While title insurance is certainly a helpful tool of risk elimination in the financial market, the 

wrong kind of title insurance provided by AfBAs or CBAs with no interest in the health or 

welfare of the title insurance industry would be a catastrophe.  NAILTA members are those who 

exhibit the highest standards of title insuring practices in the United States.  Our members 

include some of the oldest and most competent title insurance agencies and most respected 

regional title insurance underwriters in the country.  A QM proposal that would require title 

insurance for QM and non-QM mortgage loans and mandate the independence of the provider of 

that title insurance would be an endorsement of the highest standards and practices that the title 

insurance industry could provide to consumers and help maintain a more healthy level of 

competition within the marketplace. 

 

Proponents of H.R. 1077 represent some of the largest companies in the banking, real estate, 

mortgage lending and homebuilding industries.  They are not small business owners.  They are 

not title insurers and they have little interest in the risk associated with the affiliate title 

businesses they seek to help with this bill.  Their motive has little to do with helping consumers 

obtain access to mortgage loans – who, according to their own studies, do not understand what 

an AfBA or CBA is
4
 and, more importantly do not prefer to use them.  The real motivation of 

H.R. 1077 proponents is to promote profits for the referral sources (i.e. banks, real estate firms, 

mortgage companies and homebuilders) at the expense of the title insurance industry and on the 

backs of unsuspecting consumers who do not understand the greater risk they place their real 

estate transactions by allowing affiliated service providers perform all of the necessary checks 

and balances on a particular transaction. 

 

Current federal law under the Real Estate Settlement Procedures Act (RESPA) has already 

attempted to deal with the fact that affiliated business arrangements monopolize markets, reduce 
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consumer choice and lead to anti-competitive market conduct.
5
  Realizing these attributes, 

Congress sought to encourage choice in the real estate settlement market by attempting to 

reconcile the fact that affiliated service providers, such as AfBAs and CBAs, do not operate on a 

level playing field with non-affiliated service providers.  Instead, those affiliated providers are 

given unfettered access to consumers without those same consumers being made aware of the 

direct conflict of interest that exists between a lender and their affiliate. These concerns were 

further buttressed by a recent study that concluded: 

 

“Title insurance agents lack meaningful access to real 

estate consumers concerning the merits and differences of 

their services.  These inequities are enhanced by the referral 

sources and their advocates who promote CBAs and market 

consolidation as a further means to separate consumers 

from title insurance agents.”
6
 

 

In a press release supporting H.R. 1077, the co-sponsors of the bill allege the following: 

 

“This bipartisan legislation is designed to help improve low 

and middle income borrowers' access to credit and provide 

access to lower rates and lower risk loans without 

overturning the important consumer protections and sound 

underwriting requirements proscribed under Dodd-Frank’s 

'ability to repay' provision. These common-sense changes 

will promote access to affordable credit for Americans by 

ensuring that safer, properly underwritten mortgages pass 

the qualified mortgage test.”
7
 

 

Proponents of H.R. 1077 argue that without the amendment, access to consumer credit will 

disappear from the residential mortgage landscape despite no evidence to support such an 

assertion.  In truth, proponents of the bill are trying to protect a known consumer harm – inherent 

conflicts of interest – that allow lenders and their affiliates to circumvent traditional barriers of 

access to the title insurance industry and destroy historical checks and balances on the real estate 

transaction.  If the only way to provide credit to ordinary Americans is to reduce their choice, 

provide them with substandard title insurance services without a corresponding reduction in their 

title insurance costs and fees and drive away market competition from independent providers, 

then it seems the benefit of the mortgage loan does not outweigh the burden it creates.  

 

                                                           
5
 See 11 U.S.C. § 2607 and HUD Policy Statement 1996-2; see also, GAO, Title Insurance: Preliminary Views and 

Issues for Further Study, GAO-06-568 (Washington, DC: Apr. 24, 2006); and Title Insurance: Preliminary Views 

and Issues for Further Study, GAO-06-569T (Washington, DC: Apr. 26, 2006); GAO, Title Insurance: Actions 

Needed to Improve Oversight of the Title Industry and Better Protect Consumers, GAO-07-401 (Washington, DC: 

April 13, 2007). 
6
 Ohio Association of Independent Title Agents Settlement Preference Survey (2010) (58% of respondents believed 

it was a conflict of interest for a referral source to give compensation to their employees for referring settlement 

work if they receive a financial benefit from the referral). 
7
 http://huizenga.house.gov/news/documentsingle.aspx?DocumentID=323916 (visited March 18, 2013) 

http://huizenga.house.gov/news/documentsingle.aspx?DocumentID=323916


5 
 

Title insurance agents and small business owners within the title insurance industry do not 

support H.R. 1077 and we ask you to join us in opposing this bill.  

 

 

About NAILTA 

 

The National Association of Independent Land Title Agents (NAILTA) is a non-profit trade 

association that represents the interests of independent title insurance agents and independent 

real estate settlement professionals from across the United States. It was created by independent 

real estate settlement professionals to further the agenda of small business owners from within 

the title insurance, abstracting, surveying, and real estate community who lack representation at 

local, state and national levels. 

   

To contact NAILTA, please visit our website at www.nailta.org. 

   

   

http://www.nailta.org/

