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Survey on “Judicial Mediation” 

Summary of Survey Results 

December 12, 2011 
 

This survey was conducted in the first week of December 2011 to ascertain the views of 

members of the Mediate BC Mediator Rosters with respect to the issue of “Judicial 

Mediation”
1
.  The Ontario Bar Association invited Mediate BC’s Executive Director to 

participate in a Policy Day on December 9
th

 focusing on this topic and they were 

interested in Judicial Mediation activities in other provinces as well as the views of the 

local mediation communities. 

 

Forty-nine (49) Roster Mediators responded to the survey.  Twenty-nine (29) or 59% 

were mediators who were also lawyers.  Twenty (20) or 41% were mediators with other 

professional backgrounds. 

 

Note:  The original version of the survey was drafted in two parts: 

- do you believe Judges should be mediating; and 

- If Judges do mediate then…all of the other questions (these questions were on 

the agenda for the OBC panel discussion so it was important to get feedback 

on them as well) 

 

This format was not easily compatible with the online survey tool and the “if/then” piece 

was not included.  We wish to clarify that there was no underlying assumption that 

Judges should be mediating.  We invited feedback on all aspects. 

 

Q1:  Do you believe that Judges should be mediating as part of their 

role as a Judge? 
 

Yes:   25  (51%) 

No:  24  (49%) 

 

Mediators who are also lawyers: 

Yes:   16  (55%) 

No: 13  (45%) 

 

Mediators with other professional backgrounds: 

Yes:   9    (45%) 

No:   11  (55%) 

 

                                                 
1
 The OBA used the term “judicial mediation”.  In Alberta the term used is “Judicial Dispute Resolution” or 

“JDR”.  JDR is used most commonly in BC as well.  However, this summary uses both terms 

interchangeably. 
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Slightly more lawyer mediators supported judges mediating compared to non-lawyer 

mediators. 

 

A detailed analysis of the comments revealed significantly more nuances.  Forty-four 

(44) respondents also added comments to explain their answer to this question.  They 

were carefully reviewed and separated into three groups: 

 Category 1: Yes – consistent support for Judges “mediating”  (8 responses) 

 Category 2: Yes/No BUT - Conditional support  (19 responses) 

 Category 3: No – Judges should not be involved in mediating (17 responses) 

 

Of the 5 respondents who did not provide comments, 2 responded “yes”, 3 responded 

“no” and one did not answer this question. 

 

An examination of the themes underlying each of these categories, together with some 

selected representative quotes, is as follows: 

 

Category 1: Yes 

 

 Providing mediative support for settlement discussions is a natural extension of 

what Judges are already doing in BC (at both the Supreme and Provincial Court 

Level, as well as in the Court of Appeal) 

 There are benefits to the parties: 

o It encourages collaboration from the outset 

o It is a “last chance opportunity” to encourage settlement 

o It provides better solutions than adjudication  

o It encourages greater access to justice 

o Litigants benefit from a more hands on approach from Judges 

 Judges who act as mediators in JSCs (“Judicial Settlement Conferences”) have 

more “success” in resolving claims 

 Involvement of Judges can assist in improving compliance with agreements 

reached 

 There are benefits for the mediation field by increasing legitimacy of the 

mediation process and allowing it to be seen as more “mainstream” 

 

Comments: 

 

I think that certain judges have been mediating (attempting to find solutions for people's 

legal problems - encouraging settlement on the courthouse steps, etc.) as part of their 

judicial function for many years. For me, the question is how formal should that process 

be? 

 

Judges have a last chance opportunity to help people settle before a trial, via Settlement 

Conferences. We need to use every avenue available to assist people to resolve their 

differences themselves. 
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I believe it will have at least two positive impacts on the process.  Firstly, I believe it will 

add yet more legitimacy to the mediation process and be seen as a more mainstream 

component of the justice system.  Secondly, a judge is able to speak from the authority of 

experience of issues that do go to court.  I am not saying about directive mediation rather 

to give yet another perspective for the parties to consider. 

 

For civil matters the justice system, and the judiciary, are there to serve the needs of the 

public.  Parties are seeking a resolution to their dispute.  Ninety-eight percent of them do 

so before they reach trial.  Valuable judicial and court time is spent shepherding parties 

through the litigation process.  Many of them would benefit from a more hands on 

approach by the judiciary.  Our new BC civil rules had that in mind but it hasn't occurred 

(the recent CBA survey is damning). 

 

There's not enough work to go around for mediators so, as a lawyer/mediator I don't 

want to give this work away.  However, as a litigator I would like to see the judicial 

settlement conference process expanded.  Already I see that judges who act more like 

mediators in judicial settlement conferences have more success in resolving claims.   

 

Category 2:  Yes/No BUT: 

 

 Two respondents pointed out that use of judicial mediation must be based on 

identification of clear policy objectives.
2
   

 Judges need extensive and specialized training (see also Question 4 below) 

o Mediation is a very different skillset than adjudication 

o They should have professional qualifications in mediation 

 Judges also need an interest / aptitude / desire to be involved in mediation 

activities 

 They should be selected based on their training, expertise and interest 

o There should be a special “roster” of Judges selected to mediate 

 They need to deeply understand their special role – Judges mediating 

 Call it something other than “mediation” 

o It is qualitatively different simply because it is being done by a Judge in 

the context of a court case 

o This will free up opportunities to design something new and focused on 

the unique capabilities of Judges 

 Judges need skills in DR as well as adjudication to properly carry out their 

judicial role 

 If they mediate, they should only be involved in evaluative / directive approaches 

to settlement discussions which is more consistent with their experience and 

training (neutral evaluation, advice-giving, mini-trial) 

                                                 
2
 This was a point highlighted during the OBA Policy Day.  The objectives will dictate whether there is a 

need, a range of possible responses/solutions and how judicial mediation fits. 
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 Mediation by Judges should be non-binding 

 Judges should mediate only if specifically requested by the parties (voluntary) 

 Mediation by Judges requires significant culture change; a more integrated 

approach to dispute resolution options within the litigation system 

 Mediation requires time, especially for unrepresented parties.  Mediation by 

Judges cannot be rushed or squeezed into a tight time slot 

 Viable interest-based mediation models must be available outside of the court 

process as well 

 

Comments: 

 

If society wants to offer mediation to the court system through judges, that should be after 

debating if that is an improvement over a private system, taking into account the limited 

number of judges, their limited time, the cost of judge-time and the court, against all the 

other ways of arranging a healthy negotiation. 

 

I love the idea of judges taking a different approach to addressing issues in parties' lives, 

but they first need to truly learn how to mediate.  They also need to come to a real 

understanding of the fact that mediation is a true balancing of the head and the heart 

while law is more an intellectual process applied to the facts of the case.  Lawyers (and I 

assume judges) are good a closing the deal - not so good sometimes at getting to the 

heart of what is important to the parties.   

 

Training is key – being a good listener or a kind person does not make one a mediator.  It 

takes years, sometimes, for lawyer mediators to unlearn the habits of litigation and 

Judges need to know how and when to mediate.  If they don’t they can be problematic. 

 

In my opinion Judges should possess as much skill in dealing with civil dispute resolution 

as they do adjudication. I say this because the goal of litigation before the courts is to 

resolve disputes quickly, relatively inexpensively, and in a disinterested manner.  Judges 

have a unique role in such contexts because of their independence and credibility, both 

necessary components in mediation; hence when a judge is involved in the process there 

is arguably a greater likelihood of resolution. 

 

Yes, but only as long as they want to do it (i.e., not mandatory for every judge) AND have 

received some days of mediation training.  Ideally, I would prefer to see a separate bench 

or roster for judicial mediation. 

 

And it is a yes with a BUT - when they are in that role, perhaps in a case conference or 

as requested by counsel, they need to be clear on what  the role is and they need to know 

how to be a facilitator. 

 

As a function of their position as a judge, I'm not sure "mediate" is quite the right word to 

describe what a judge often does in a judicial case conference. They tend to advice-
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giving and that advice is more likely to be taken to heart. But, if they have the training 

and ability, a mediative approach to legal issues - by anyone in the system-is certainly 

better than an adversarial one and perhaps well suited to the role of a judge to maintain 

impartiality. 

 

 

Category 3:  No 

 

 In general, Judges lack necessary training in mediation skills, experience and the 

“mindset” required to conduct interest-based facilitation (see also Question 4 

below) 

 Judges should focus on what they are good at – adjudication 

 It is too difficult for them to shift from a rights-based adjudication process to a 

mediation process 

 Judges have power “over” which is not consistent with empowering the parties 

 There are concerns about how Judges would screen for violence, particularly in 

family cases, and maintain a safe mediation environment 

 Many Judges will have difficulty with the emotional needs of the parties 

 The Courts are already overloaded  - mediation should be left to the private sector 

 It might not be the best use of resources to require Judges to shift between these 

two important roles 

 Mediation by Judges is too expensive and Judges are paid out of public funds 

 Mediation by Judges may undermine a viable private mediation community 

 A courtroom (or courthouse) is an intimidating place.   

o Judges have insufficient time to get to know the parties and to overcome 

obstacles to effective mediation 

o Parties are often “scared” of the Judge 

 Judges should mediate only if there are no private sector comparable alternatives 

available (e.g. retired judges) 

 

Comments: 

 

Judges by the nature of their position have considerable power. To not want to be 

involved in judicial mediation may be perceived as the client not being cooperative.  

Further, I do not know that the judges actually take the time to screen for violence before 

having the two clients in the room. This is a grave danger, especially for the victim who 

may be reluctant to cooperate. 

 

[Judges are] not trained to focus on emotional needs and to surface deep interests. 

 

They have been trained as a lawyer in the law, and hired as a judge to judge.  Mediating 

is a completely different process which looks at many different types of interests, 

including legal, unlike the court process. Mediating requires a completely different set of 

skills and understanding, training, intention, mindset, and even world view. 
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In my experience, judges do not "mediate" but provide opinions (similar to mini-trials).  

If they should actually "mediate", they have a great deal of influence, so the exercise is 

one of high power being applied instead of one of empowering. 

 

Jurisdictions like Alberta used mini-trials, so there was (until now) no viable private 

mediation community. The system was all about high power. That is now changing. 

I worry that a viable private mediation community would be undermined by mediating 

judges. 

 

Judges are a valuable resource with exclusive jurisdiction to enforce the rule of law. 

Mediators do not have such powers. But mediators are able to mediate without taking 

away valuable judicial resources. The advantages over judges as mediators are: 

1) private mediators are paid privately, not from public funds; 

2) they are possibly cheaper than judges; 

3) they free up judges to do what judges uniquely do: judge. 

 

Do not underestimate the lack of judicial resources as the main obstacle to this idea.  

There is not enough judge time as it is.  Don't bother adding another process that will be 

undermined because there is not enough time to do it properly.  It is not enough to say 

that one judicial mediation could save a whole trial.  We already know that but are being 

told by registry staff that we cannot have judicial settlement conferences because they do 

not have enough judges. 

 

The atmosphere and environs of a courthouse setting and the expectations of the parties 

of a judicial role compromise the mediation process and reduce its effectiveness.  

Mediation should be done in a neutral non-combative setting. 

 

 

Question 2:  If Judges mediate as part of their role as a Judge, in what 

kinds of case should this occur?   
 

Respondents did not support any specific subject matter exclusion from mediation by 

Judges, except possibly for criminal cases.  There was significant support for a mediation 

approach in family disputes.
3
   

 

However, the comments revealed a number of caveats regarding the underlying nature of 

disputes.  In particular, respondents commented that judicial mediation should be 

conducted only when: 

 It is clear that consensus rather than a decision was best for the parties 

 The parties were represented 

                                                 
3
 That said, one respondent pointed out that these disputes commonly take significant time given the 

emotional issues faced by the parties and Judges may not have sufficient time to devote to these cases. 
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 The parties make a joint request (a voluntary rather than mandatory process) 

 It is clear that an evaluative style is “best” 

 Safety issues are appropriately addressed 

 

They also suggested that judicial mediation should not be conducted when: 

 Interpretation of the law or legal principles are central to the dispute 

 There are indicators of family/domestic violence 

 The process is done on the eve of trial (since the cost to the parties and the system 

is too high) 

 Credibility of the parties or witnesses is an issue 

 Liability is in dispute 

 The Judge plays an adjudicative role in the case 

 

It was pointed out that judicial mediation may be particularly useful in high conflict 

family disputes. 

 

Comments: 

 

Probably every civil case, including family and high conflict cases. High conflict cases  

may be more appropriate for judicial mediation (with the authority and security of being 

in a courthouse)as compared to private. 

 

If judges participate in a formal mediation process, my sense is that the type of case 

should be selected based on the policy objectives of the program. What are the 

objectives? Minimize cost? Shift people's behaviour? Give justice a different face? 

Reduce the number of very complex cases? Remove the bulk of cases? etc. 

 

 

Question 3:  [If Judges mediate as part of their role as a Judge] should 

judicial mediation be conducted on the Judge’s own initiative (as part of 

an existing court process like a settlement conference), or only on the 

request of, or with the consent of, the parties? 
 

Comments were grouped as follows: 

 

Category Description # of Responses 

1 Only on the consent / request of the parties 19 

2 Either Judge initiated or joint party request 15 

3 Neither 2 

4 Mandatory mediation in all cases 5 
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Comments: 

 

In my opinion judicial mediation should be conducted at the request of the parties and 

with their consent.  I hold this view because imposed judicial mediation is inconsistent 

with my philosophy of the terms of reference for judges in mediation.  Compulsory 

judicial input can be preserved in case planning and settlement conferences. 

 

Ideally, judicial mediation would occur in all cases.  Leaving it to the discretion of the 

parties ensures that a substantial portion of the cases that do not get the benefit of 

judicial mediation will be those cases in which unrepresented clients do not know to ask 

for it and cases in which counsel is least practiced/trained in negotiation and settlement 

work – precisely those cases where judicial mediation might be most valuable. 

 

It should be done with consent but that does not preclude a judge recommending it. 

 

Consent of the parties is essential for the judge to step out of their expected role as a 

decision-maker.  Proponents of the idea that a judge would adopt the approach of a 

mediator, without the consent of the parties, show us individuals that need more 

understanding of the mediation process. 

 

I think the judge should be able to suggest mediation but not mandate it without the 

consent of the parties, and like a settlement conference it should be done by a judge other 

than the one who is seized with decision-making. 

 

It should be by mandatory exposure.  We know that often litigants will not self-select into 

mediation and they themselves often do not hold out hope for settlement, but simple 

provision of a quiet, non-adversarial opportunity to get matters resolved informally 

results in nearly as many settlements as for those who opt in voluntarily. 

 

I support mandatory mediation, and encourage Judges or court rules to that end, with 

private mediators doing the mediating. 
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Question 4:  [If Judges mediate as part of their role as a Judge] what 

kind of training/education should Judges receive to play this role?   
 

 

The comments were categorized into the following themes: 

 

Category Description # of responses 

1 No special training/education required 2 

2 Some/minimal additional training/education 

required 

15 

3 Judges need the training and experience needed 

to become “qualified mediators” 

24 

4 Higher than professionally qualified mediators 2 

5 No JDR – (the responses to question 1 indicate 

more respondents held this view) 

3 

 

Suggested topics for training included: 

 The dynamics of power (of the Judge; between the parties) 

 The dynamics of relationship abuse 

 Even though they will likely take an evaluative role, Judges would benefit from 

facilitative mediation training, cultural awareness in mediation, power, non-legal 

interests etc. 

 Interests and fears behind legal positions 

 Different mindsets required to mediate 

 Transformative mediation (for family matters) 

 High conflict personalities 

 Ethics in mediation 

 Additional training to counteract Judges’ position of authority and role as 

adjudicator 

 

Some respondents suggested that Judges would benefit from participating in a formal 

practicum (mentored by experienced mediators) and extensive role-playing.  Others 

suggested that there would need to be an anonymous and confidential performance 

feedback process to ensure fairness and effectiveness. 

 

Comments: 

 

Would love to see them take a 2-3 day course which would provide them with some of the 

philosophical background to mediation including understanding the difference between 

interest based and evaluative mediation, etc. 

 

LOTS.  There is no lack of excellent ADR training in this country.  We also know, 

however, that training alone does not a successful mediator make. So ideally any JDR 

system that is introduced should include an anonymous and confidential feedback 
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process.  Judges should have the usual mediation training - hopefully with some 

education beyond the 4 day training as well as an assessment process to allow for 

correcting the errors we generally bring to the assessment. Judges may need additional 

training to counteract their current role as adjudicator and their position of authority 

which can interfere with the principles of mediation.  Another thought is to define their 

role differently than that of classic mediation and tailor a training to fit that but the 

fundamental mediation training should still be incorporated into that. 

 

Significant role playing training so that they can practise the skills needed to listen for 

interests and needs as the parties express them.  The judges need to recognize that the 

decision the parties end up with may look nothing like what the outcome may have been 

in court.  If the parties reach an agreement that works for them, that is success.  The 

training of judges needs to assist them in moving from the usual way of doing things to a 

more open view of resolution.  This is hard for legally trained people used to making 

quick decisions.  Training also needs to assist them in getting as much information as 

possible from the parties with probing questioning techniques. 

 

They would need extensive training and practice with the assistance of a mentor like that 

obtained in the sc practicum.  An individual judge may have the personality and 

temperament to mediate disputes and may be able to take on this role after the basic and 

advanced courses offered by the law society.  But they would still need to take part in a 

practicum to ensure they have the skill to act in this very different role. 

 

Lots!  It is a completely different mindset.  It's not about "getting to the solution".  It's 

about parties' needs.  It's about parties feeling heard.  It's about parties feeling that they 

have control over the outcome. 

 

A minimum of several days' exposure to mediation training, including training on how to 

look for interests and fears behind the legal positions -- and even after that, should only 

be performed by judges who have some skill with those tools and who enjoy consensual 

decision-making. 

 

Because I am picturing this role as an evaluative role, I would not anticipate that 

training would follow the course and content of facilitative mediation training; however, 

judges should be introduced to facilitative models to understand what else is available to 

parties.  Judicial mediators should be trained in facilitation of discussion, process 

options for managing settlement discussions (as there should be several different 

approaches that any judge is aware of and comfortable with), cultural awareness in 

relation to mediation processes specifically, understanding of power dynamics in 

negotiations between unrepresented and represented clients, etc. 

It would be helpful for judges to have a solid understanding of non-legal interests and 

options and the potential for creative solutions despite a focus on evaluation in this role. 

 

If they were to, they most definitely need to understand the dynamics of relationship 

abuse. They should also have some background training in child development. 
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Lots: the discussion needs to include their reference power. As a judge, they cannot 

ignore the Authority/ Power they automatically bring to the process. 

 

 

Question 5:  [If Judges mediate as part of their role as a Judge] what 

approach/style of mediation should Judges use?
4
 

 

This question could have been more effectively worded.  The largest category of 

responses was “other” because respondents wanted to select more than one category or to 

explain their selections. 

 

The statistical summary is as follows: 

 

Facilitative  14% 

Interest-based  18% 

Evaluative  16% 

Predictive  6% 

Med/Arb  8% 

Other   24% 

No response  14% 

 

In order to make sense of these responses, comments were grouped into the following 

themes: 

 

Category Description # of 

responses 

1 No one size fits all.  It depends on the situation and it is 

important to match the process to the situation and the 

needs of the parties 

11 

2 Start with facilitative/interest-based training or risk 

shutting down the parties too early 

7 

3 Judges are best at evaluation 7 

4 Use caution re “med/arb” 3 

5 If the process is called “mediation” it should not be 

evaluative or directive 

2 

6 There is a need to know the difference between the 

various approaches/styles 

3 

 

One respondent affirmed the view that the parties should be referred to private mediators. 

 

                                                 
 
4
 Some r3espondents selected more than one category. 



 
 

 12 

Comments: 

 

Just like mediators in the field you need to be able to use whatever type is appropriate to 

the situation 

 

I've ticked med/arb but that doesn't deal with the "med" piece - they have to know the 

differences between approaches and be clear on which type they are using. 

 

Judges are well-positioned to be evaluative mediators.  That's what may be expected of 

them.  This should not preclude them from using other approaches such as interest-

based. 

 

Any of these could be employed, depending on the needs of the parties and the context of 

the dispute 

 

I think any of these approaches or a combination of them would work PROVIDED the 

judge has the skills and tools to know the difference between them and to probe parties' 

needs and interests.  The parties should have some say in advance as to whether the 

mediation would be binding. 

 

Mediation is only true mediation when the parties' interests are at the forefront. 

Everything else is just polite cross-examination. 

 

Judges have a special power as Mediators because of their role. They need to learn 

facilitative and interest-based approaches to balance the evaluative bent that goes with 

their job. We know parties take ownership of their solutions in a much bigger way if they 

have crafted it themselves.  Still sometimes judges know there needs to be a trial, so they 

can help the parties get ready for it and offer some reality by naming risks each side 

faces. 

 

If it is called mediation, it should not be evaluative or med/arb. Judges already have 

those kinds of processes by other names. Why should the character of mediation, or the 

exercise of mediation, be redefined by the highly distributive and power-based court 

system into another kind of evaluative exercise? If the goal is not a voluntary resolution 

of reasonably balanced negotiators, do not call it mediation. 

 

Judges can use interest-based models with some evaluative reality-testing to make sure 

the parties recognize what might happen in court if the matter is not resolved by 

mediation.  Too much evaluative mediation can shut a party down too early in my 

experience. 

 

All of the above except med-arb, which is not mediation but something completely 

different - it should be available only if selected by the parties and with clear consents 

and guidelines, or in cases where proportionality dictates this approach. The JDR judge 

should use the approach required to settle the case.  Of course the huge strength they 



 
 

 13 

have is the evaluative piece.  As long as they are not ultimately hearing the case that 

approach is of huge value to the parties. 

 

 

Question 6:  [If Judges mediate as part of their role as a Judge] which 

Judges in a particular Court should be eligible to mediate? 
 

All     10% 

Only those who volunteer  32% 

Only those selected by the court 12% 

Other     32% 

No responses    14% 

 

Again, the high level of “other” responses indicates that the comments field needs to be 

carefully analyzed to identify the respondents’ views.  Most respondents supported a 

multi-faceted selection process.  Comments were grouped into the following themes: 

 

Category Description # of 

responses 

1 None (no JDR) 4 

2 All Judges 4 

3 Those who volunteer AND have interest in mediation 

(noting that interest does not equate to competence) 

6 

4 Those who are selected by the court (but need careful 

evaluation) 

1 

5 Trained, qualified and competent Judges 2 

6 Those who volunteer, are interested and are selected 2 

7 Those who volunteer, are interested, are selected and are 

trained/qualified/competent 

5 

8 Those who volunteer, are interested and are 

trained/qualified/competent 

6 

 

The largest group of respondents suggest that, in addition to an interest in mediation, 

Judges also need sufficient training and qualifications to permit them to be selected to do 

this important work.  As noted in the responses to Question 4, a high level of mediation 

and other training is desirable.  However, the comments indicate that training alone will 

not ensure mediation effectiveness and a number of Respondents suggested that a 

separate Roster of duly qualified, interested and selected Judges would be preferred. 

 

Comments: 

 

There should be an evaluation process to make sure they have the skill. 
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That is a tough question! Not sure. Some judges who think mediation is way outside the 

"proper" role of a judge, learn to enjoy and use it with great skill after exposure to its 

principles.  Some judges will never be able to mediate and their strengths are best 

applied elsewhere. 

 

Only those who have shown and interest and been trained - not every adjudicator is 

interested in or is successful in the role as a mediator 

 

It is not helpful to have judges who are not interested in mediation to conduct them.  

Settlement rates amongst BC judges at settlement conference are dramatically different 

and reflect a definite preference for mediating versus not mediating.  Some measure of 

competence in this role would be very helpful in both educating judges and ensuring a 

relatively coherent process with positive results for parties (whether or not they settle.) 

 

I'm assuming there would be a self-selection process but interest doesn't mean 

competence. In the world of mediation, there is enough competition to ensure good 

mediators get work. Judges will have a captive audience therefore some oversight in 

selection is necessary. 

 

Although in this survey I have emphasised what I think is the important role of judicial 

mediation, I recognise - based on experience and anecdotal report - that some judges are 

either not interested or not suited to being involved in mediated dispute resolution; hence 

only those judges who volunteer for such involvement, and have reasonable levels of 

training, should be involved in the process. 

 

 

Question 7:  [If Judges mediate as part of their role as a Judge] should 

Judges caucus as part of a judicial mediation process? 
 

Comments were grouped into the following themes: 

 

Category Description # of 

Responses 

1 Yes – Judges should caucus (without exception) 16 

2 No – Judges should not caucus 9 

3 Yes BUT – see the list of qualifiers below.   13 

4 Don’t know/hard to say 1 

5 No JDR 2 

 

Those in Category 3 mentioned a number of qualifiers to their support of caucusing by 

Judges.  In particular, they noted that caucusing should only be used if: 

 

 The process used is facilitative only.  That is, a process in which the Judge has no 

right to impose a decision and is not the trial judge. 
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 The process is not evaluative.   If it is evaluative then caucusing is not necessary 

and involves significant risk. 

 The Judge is vigilant about ensuring that the parties understand the role of caucus 

so there is no misperception of bias 

 Judges are aware that they can be intimidating to parties and that they avoid 

“coercive settlement” techniques 

 The Judge ensures everyone knows the rules of disclosure 

 There are “exceptional circumstances” 

 The parties are allowed equal time with the Judge in caucus and the 

confidentiality rules apply equally 

 

Comments: 

 

I have no objection to judges being involved in caucus sessions with parties to a judicial 

mediation.  That said, judges must be vigilant about ensuring that the parties understand 

the role of caucus in the mediation such that there is no misperception of bias existing as 

a result of such private sessions. 

 

Assuming that judges are conducting a form of evaluative mediation, caucus should be 

unnecessary.  The risks of perception of bias are very high, and there is little reason to 

caucus in this model. 

 

This is a difficult question.  My initial reaction is that they should not.  Having said that, I 

have participated in Judicial mediations where the presiding judge/mediator used 

caucusing effectively and successfully. 

 

They should never get that far that they need to caucus.  Many litigants leave judge- 

based mediation with the conclusion that the judge forced the settlement on them 

 

Up to the judge, but I don't see why not as long as it is not the judge who is seized if the 

matter proceeds to litigation.  The judge would need to be aware that his or her position 

as a judge may be intimidating to a party, and have the skills to not take advantage of 

that position to force a settlement. 

 

Often they don't have time, but caucus can be extremely useful, for example, helping a 

party “get expectations in line” when they have a weak case.  

 

I would not make a rule on that either way; it should be up to the judge and would 

depend on the case's complexity, the level of conflict, the time available, etc. 

 

If they want to.  Good mediators use caucuses less often than weak mediators.  Good 

mediators do most of their work in joint sessions. 
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Yes absolutely.  How else do they find out what the parties real interests and positions 

are.  Since they are not adjudicating the case I simply cannot understand the reasoning 

behind not caucusing. 

 

 

Question 8:  [If Judges mediate as part of their role as a Judge] should 

the Judge who mediates be eligible to hear contested applications or the 

trial in the same matter? 

 

Yes:  9 (19.5%) 

No:  34 (73.9%) 

 

The comments were grouped into the following 4 categories: 

 

Category Description # of 

Responses 

1 Yes 2 

2 Yes BUT / maybe 4 

3 No 19 

4 No JDR 1 

 

Those in Categories 1 and 2 commented that: 

 This is no different than similar litigation situations: Judges are often asked to 

disabuse themselves of evidence 

 It is acceptable with the agreement of the parties 

 Information will come out anyway so it helps the decision-maker to understand 

the issues 

 

Comments: 

 

Judges are often required to disabuse themselves of information.  This would be no 

different. 

 

While my immediate response is negative because it would undermine confidentiality and 

the openness of information I can see some benefit to a continuum based on having full 

information, not only of the facts, but the often more important issues driving those 

"facts". Perhaps if all the parties chose the same judge it could be considered. 

 

 

Those in Category 3 provided very strongly held views: 

 This practice would significantly endanger the perception of impartiality 

 There will be challenges of bias, particularly by unrepresented parties 

 It constitutes a breach of confidentiality 

 It causes the Judge to focus too much on the solution 
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 It should be the same as the appeal process – a different Judge hears the appeal 

 Parties will not speak freely in the “mediation” portion if they know that the 

Judge will also be imposing a decision 

 

Comments: 

 

If there is an evaluative mediation, having a judge who has already expressed a 

preliminary opinion about the merits of the case sitting on the trial would lead to endless 

challenges for bias. 

 

If they did, then they wouldn't be neutral and they would be focussing on the solution too 

much.   

 

How can that judge keep the confidences from the mediation separate from these other 

issues?  If there is no promise of confidentiality, what kind of mediation is it? 

How can the participants have confidence that the mediation was fair? 

 

Same as judges do in settlement conferences.  A settlement reached in any kind of 

mediation has to be voluntary and parties will not make the same level of disclosure in a 

mediation if that same judge will adjudicate the issues.  As well, all mediators who fail to 

reach a settlement often have a sense of who should have moved or been more 

reasonable and this should be carried over to contested applications or, the trial. 

 

To be the most effective and useful to the parties the JDR judge has to be inserted into the 

case in that role alone.  Parties will not speak freely about the weaknesses in their case 

or what compromises they may be prepared to make to settle, if the JDR judge will also 

be the ultimate adjudicator. 

 

 

Conclusion 
 

The responses to this survey confirm that the issue of the extent to which Judges should 

be involved in settlement activities using “mediation” skills remains very controversial, at 

least in BC.  A good starting point will be an examination of a cohesive overall policy 

framework that identifies the problem(s) that need to be solved and an analysis of the 

variety of approaches (including “JDR”) that might be used to alleviate those problems.  

If this piece is well done then perhaps the answers to the individual policy questions 

might be more easily identified. 

 


