
June 21, 2013

Philippe Masse
Director
Immigration Branch
Department of Citizenship and Immigration
365 Laurier Avenue W
Ottawa, Ontario
KIA 1LI

Dear Mr. Masse

Re: Canada Gazette, Part I, Vol. 147, No. 23 — June 8, 2013
Regulations Amending the Immigration and Refugee Protection Regulations

We are writing you today as representatives of the Human Resource Management Association of
Manitoba in connection with the proposed regulatory text released by the Government of Canada on June
8, 2013 with respect to amending the Immigration and Refugee Protection Regulations.

The Human Resource Management Association of Manitoba (HRMAM)

The HRMAM is the largest and most vibrant human resources community in the Province of Manitoba
representing over 1,500 members in both the private and public sectors. Established in 1942, HRMAM
oversees the administration of the Canadian Human Resource Professional designation in Manitoba and is
seen as the force of human resource professionals in our province. As such, we are pleased to provide you
with our submission in connection with the proposed regulations.

The Scope of Our Submission

While the proposed regulations touch on a number of areas, our submission will focus on these two areas:

1. The proposed regulations dealing with conditions to be imposed on employers of temporary
foreign workers; and

2. The proposed powers of investigation given to the Government of Canada to enforce these
regulations.

Our submission will not be addressing proposed regulations dealing with employers of live-in caregivers.

The HRMAM's position on regulations imposing conditions on employers

With respect to the conditions to be imposed on employers through the addition of Division 4 after
section 209 of the existing regulations, the HRMAM has a number of comments. In general, the HRMAM
supports the principle that all companies must act within the law and that effective enforcement
mechanisms are necessary to ensure that the law is upheld. The vast majority of HRMAM members work
for companies that are compliant with all provincial and federal laws. It is essential that no company
obtain a competitive advantage through violations of the law.

This being said, our comments, concerns and recommendations are as follows.
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The HRMAM's position on proposed amendments that would require employers to be "actively engaged"
in the business in respect of which the offer of employment was made 

The HRMAM supports the condition that employers of temporary foreign workers must be "actively
engaged" in the business in respect of which the offer of employment was made during the period of
employment for which the work permit is issued to the temporary foreign worker. This being said, the
I IRMAM in concerned if the definition of being "actively engaged" is implemented in too strict a fashion.

Increasingly, work forces are becoming more diverse in terms of the types of occupations employed at
various companies. Companies which were traditionally staffed only by individuals in that industry are
increasingly hiring individuals outside their industry to support, carry out and expand their business. For
instance, it is not unusual to see manufacturing companies have in-house lawyers, accountants, engineers,
graphic designers and human resources professionals. It is important for the government to recognize the
diversity of the work force and to not interpret "actively engaged" in such a fashion as to limit the pool of
prospective temporary foreign workers to individuals that would traditionally staff those types of
operations.

The HRMAM's position on proposed amendments that employers must comply with the federal and
provincial laws that regulate employment, and the recruiting of employees, in the province in which the
foreign national works 

While the HRMAM is generally supportive of this condition, HRMAM notes that when the last set of
regulatory amendments relating to employer compliance were released on April 1, 2011, that Citizenship
and Immigration Canada identified a potential area of difficulty with this requirement.

In section 3.3.4 of Operational Bulletin 275-C, the Citizenship and Immigration Canada noted:

"While many provinces and territories maintain websites listing employers who have violated
their legislation, these jurisdictions have told us that these convictions do not, in and of
themselves, indicate that the employer does not offer a workplace suitable for workers, including
TFWs. CIC is working with provinces and territories to establish a process by which we can
determine which convictions should be a basis for a work permit refusal, but this work has not yet
been completed. In the meantime, officers can and should consider information they might have
regarding employer non-compliance with federal or provincial laws, but additional inquiries
would be required to support a refusal on the basis of R200(5)(d)."

To the best of the HRMAM's knowledge, no "process by which [Citizenship and Immigration Canada]
can determine which convictions should be a basis for a work permit refusal" has been developed. The
HRMAM believes it is essential that this "process" be developed before any amendments to the
regulations come into force. Clear rules must be established so that employers know which provincial or
territorial violations could result in enforcement action with respect to temporary foreign workers.

So far in 2013, the Province of Manitoba has listed four administrative penalty orders issued pursuant to
either The Employment Standards Code or The Construction Industry Wages Act. Two of these violations
are for failure to pay wages within a 10-day period or as specified by the director. The other two
violations were for failing to produce records for inspection by an officer. Greater clarity is needed to
determine if these offences and others would cause an employer to violate this proposed regulation.

The HRMAM's position on proposed amendments that employers must  provide temporary foreign
workers with employment in the same occupation as that set out in the foreign national's offer of



employment and with wages and working conditions that are substantially the same as — but not less
favourable than — those set out in that offer

On this issue, the FIRMAM is concerned with how the Government will assess whether working
conditions are "less favourable".

By way of example, can a change in an employee benefit plan in which an insurer is billed directly to a
benefit plan in which an employee must pay the service provider first and then subsequently file a claim
with an insurer a "less favourable working condition? Would a decrease in dental benefits in exchange
for an increase in extended health benefits make working conditions "less favourable"? Can a slight
decrease in pay exchanged for additional benefits result in "less favourable wages even if it may result in
"more favourable working conditions?

Because of the potential difficulties in assessing what would be "less favourable, the HRMAM supports
maintaining the "substantially the same" test as this pertains to wages and working conditions. This
provides flexibility while still protecting temporary foreign workers from being unfairly treated. The
HRMAM would like to see the words "but not less favourable than" struck from this section.

The HRMAM's position on proposed amendments that require employers to make reasonable efforts to
provide a work place that is free of abuse 

The HRMAM also has concerns with respect to requiring employers to make reasonable efforts to
provide a workplace that is free of abuse as set out in the proposed regulations.

In this connection, the HRMAM notes that this type of requirement is typically found within provincial
laws. As a result, making this additional requirement is not necessary as provincial laws would cover
most of these issues. To create two tiers of criteria that employers must meet is not necessary.

The HRMAM's position on proposed amendments that require employers to ensure that the employment
of a temporary foreign worker will result in the following: 

• direct job creation or job retention for Canadian citizens or permanent residents, if that was one
of the factors that led to the issuance of the work permit 

• the development or transfer of skills and knowledge for the benefit of Canadian citizens or
permanent residents, if that was one of the factors that led to the issuance of the work permit

• the hiring or training of Canadian citizens or permanent residents, if that was one of the factors 
that led to the issuance of the work permit, and 

• the employer making reasonable efforts to hire or train Canadian citizens or permanent residents, 
if that was one of the factors that led to the issuance of the work permit 

The HRMAM believes that employers who make commitments in order to hire temporary foreign
workers should make reasonable efforts to live up to their commitment. In this connection, the HRMAM
is concerned that companies who fail to live up to commitments made pursuant to proposed sections
regarding job creation/retention and the development and transfer of skills can found to be in non-
compliance despite making reasonable efforts to live up to their commitments.

The HRMAM recommends that companies be able to stay within compliance as long as companies can
show that they have made "reasonable efforts" to live up to any of these commitments.

In addition to the above concern, the HRMAM is also concerned with the criteria Service Canada officers
will use when imposing these conditions on employers. It is essential that clear rules be established with



respect to when these conditions will be imposed. Businesses competing in the same industry or in the
same geographic location must be treated equitably. It would not be acceptable, for some companies to be
put in a competitive disadvantage because one Service Canada officer imposed conditions that another
Service Canada officer did not.

The HRMAM's position on proposed amendments that expand the powers of investigation including the
ability of the government to conduct warrantless searches 

The area that the HRMAM has significant concerns about is with respect to the warrantless searches that
the government would be able to conduct at workplaces to gather information with respect to compliance
with immigration regulations.

The HRMAM submits that warrantless searches are not necessary to ensure compliance. If the
government believes that an unannounced search is necessary at a work place, it should first obtain a
warrant. If it is necessary to search an employer's premises without notice to the employer, it would be
preferable that a judge weigh all of the evidence of the request of the government before issuing a
warrant.

The HRMAM is most concerned with warrantless searches being conducted because an employer is
chosen as part of a random verification of compliance. To allow for a warrantless search in situations
where there is no evidence of wrongdoing is improper.

With respect to warrantless searches in situations where there are reasons to suspect that an employer is
not complying with conditions or has been guilty of non-compliance in the past, the HRMAM does
recognize that these situations may lead the government to believe that there would be more of an issue
with respect to these types of employers. This being said, the grounds to search an employer's premises
should still require the issuance of a warrant.

Thank you for providing us with the opportunity to comment on these proposed regulations. If you have
any questions, please do not hesitate to contact us.

Yours truly,

Human Resource Management Association of Manitoba Inc.

Per:

Yvonne Thompson R. Reis Pagtakhan
Chair, Board of Directors Chair, Legislative Review Committee




