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T
he Tax Relief, Unemployment Insurance Reauthorization
and Job Creation Act of 2010 (TRA 2010)1 was passed by
the U.S. Congress on December 16, 2010 and signed into

law by President Obama on December 17, 2010. TRA 2010 cen-
tered on the extension of the Bush-era tax cuts contained in the
Economic Growth and Tax Relief Reconciliation Act of 2001
(EGTRRA)2 and the Jobs and Growth Tax Relief Reconciliation
Act of 2003.3 In addition to extending the Bush-era tax cuts, TRA
2010 provided practitioners and their wealthy clients a surprise
“gift” in the form of a reunified and significantly larger transfer tax
credit and lower tax rates. This article examines the potential expi-
ration of these changes and the reversion to pre-EGTRRA law. In
particular, the article addresses concerns about whether a recapture
(often referred to as a “clawback”) of transfer taxes will occur in the
case of decedents dying in years when a lower unified credit may
apply.

Legislative Background
Because most practitioners are familiar with the transfer tax

rollercoaster we have been on in recent years, only a very brief review
of some legislative history is provided in this article. On June 7,
2001, President George W. Bush signed EGTRRA into law. This
sweeping piece of tax legislation included some significant changes
to the federal estate, gift, and generation-skipping transfer (GST)
taxes, culminating in the 2010 repeal of the estate tax.4

Before EGTRRA, the estate, gift, and GST tax basic exclusion
amount was unified at $675,000 and incrementally increased to $1

million in 2006.5 Additionally, before EGTRRA the maximum
estate, gift, and GST tax rate was 55%.6 EGTRRA “de-unified”
the estate, gift, and GST tax basic exclusion amount and called for
a $1 million gift tax exclusion amount and larger estate and GST
basic exclusion amount (gradually increasing to a $3.5 million
exclusion in 2009), followed by repeal of the estate tax in 2010.7

EGTRRA also reduced the top marginal estate, gift, and GST tax
rate to 45% (gradually).8 However, EGTRRA contained a very
notable sunset provision (for budgetary reasons), which provided
that for the estates of decedents dying after December 31, 2010,
EGTRRA did not apply, and that the Internal Revenue Code of
1986 was to apply for those estates as if EGTRRA had never been
enacted.9

EGTRRA’s sunset provision is significant because although
TRA 2010 extended many of the Bush-era cuts, it did not elimi-
nate the eventual application of this sunset provision. TRA 2010
did not extend the repeal of the estate tax, but instead reunified the
estate, gift, and GST tax exclusion amount, increasing it to $5 mil-
lion while reducing to 35% the maximum transfer tax rate.10

Barring new legislation, the unified credit will decrease for the
first time since 1935 as a result of EGTRRA’s sunset. Some practi-
tioners with clients who have taken or intend to take advantage of
the current $5 million applicable exclusion amount, but stand to
pass away in years in which the unified credit will be lower, fear that
a recapture of transfer taxes will apply at death. The reasons for this
fear and a conclusion as to whether it is warranted are examined
below.
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Mechanics of Calculating an Estate Tax Liability
Before examining the specific statutory provisions in detail, a

very general review of how the estate tax liability for a decedent is
calculated on IRS Form 706, U.S. Estate (and GST) Tax Return
(skipping a few lines for convenience) is warranted. Although IRS
publications such as tax forms and instructions are no substitute
for statutory and regulatory law, Form 706 provides an easier expla-
nation of the estate tax liability calculation than diving straight into
the statutory analysis.

On Form 706, the total taxable estate is reported on line 3(c).
This is the value of all assets of the estate, less allowable deductions.
To this figure is added the value (generally, as determined at the
date of transfer and reported on a gift tax return11) of all taxable
gifts made after December 31, 1976 (as reported on line 4), and
the sum is computed on line 5. The add-back is designed to ensure
that the decedent is able to take advantage of lower marginal tax
rates only once.12 Stated differently, the decedent may not receive
the benefit of graduated transfer tax rates during life and then
again at death. The tentative tax then is determined and reported
on line 6 by multiplying the amount on line 5 by the appropriate
marginal rates.

Against this tentative tax, gift taxes that were paid or payable
with respect to the gifts reported on line 4 are deducted. These
amounts are reported on line 7 and the excess of tentative tax, if
any, is reported on line 8 as the gross estate tax. Against the gross
estate tax, the unified credit is claimed (line 11) and the final tax
liability is reported on line 16.

Assume taxpayer A made $1 million of taxable gifts in 2009 (for
which no gift tax was paid due to the available exclusion), and dies
in 2012 with an estate valued at $5 million. The estate tax liability
is calculated as follows:

The above example is a very simple computation of the estate
tax liability. Although TRA 2010 applies during the year of death,
there is no concern about clawback because the exclusion amount
in the year of death exceeds the exclusion amount available at the
time A’s gift was made.

Clawback concerns arise when the exclusion amount in the year
of death is less than the exclusion used during life. At first blush,
it might seem that if prior gifts are added back to the total estate to
determine the tax base and gross estate tax due, and if the unified
credit available at death is used to offset the gross estate tax, a tax-
payer may have lost any additional exclusion amount that was
available during life.

If the above example is modified by assuming no change has
occurred in the tax brackets and that taxpayer A instead makes $5

million of gifts in 2011 and dies in 2014 with an estate valued at
$1 million when the exclusion amount is scheduled to be $1 mil-
lion, the computation of B’s tax liability might be calculated as fol-
lows:

This example illustrates the possible tax consequences if clawback
does occur, but it is not necessarily the correct result based on rele-
vant statutes.

Statutory Analysis
The statute causing the greatest concern is IRC § 2001, which

provides the method by which the estate tax is calculated. A com-
parison of IRC § 2001(b) before and after TRA 2010, as well as
new IRC § 2001(g) added by TRA 2010 is shown in Exhibit B.

The issue of clawback arises for some because of the changes
made to IRC § 2001(b)(2) and (g).13 IRC § 2001(b)(2) calls for
the tentative tax to be offset by the amount of gift tax paid or
payable with respect to lifetime gifts. The previous § 2001(b)(2)
stated that the tax rates in effect at death14 are used to determine
the offset amount. New § 2001(b)(2) states that the rates in effect
at death are used to determine both the offset amount and the uni-
fied credit amount. The Joint Committee on Taxation implied that
this change did not necessarily create a new process for calculating
the gift tax offset, but rather was intended as a clarification.15

In a letter to Congress, the American Bar Association (ABA)
Tax and Real Property, Trust and Estate Law Sections explained
the cause for concern. Although IRC § 2001(g) explains that the
tax rates in effect at the decedent’s death are used to calculate the
applicable credit amount, the statute is unclear as to whether the
exclusion amount in effect at the date of the gift or the date of
death should be used in calculating the credit amount.16 The ABA
sections note that the instructions to Line 7 of Form 706 (in which
gift taxes paid or payable are used to offset the estate tax liability
in whole or in part) indicate that the exclusion amount available at
the time of gift is used; however, the letter goes on to note that
these instructions were drafted before the enactment of TRA
2010, and probably did not contemplate that the exclusion amount
available at death would be lower than the exclusion amount avail-
able during life.

At least one well-known authority has indicated the date of
death exclusion amount should be used, ignoring the higher exclu-
sion available during life and resulting in a recapture of transfer
taxes.17 This problem may be further compounded by the fact that
§ 901 of EGTRRA, which also is applicable to TRA 2010,18

states:
The Internal Revenue Code of 1986 . . . shall be applied and
administered to years, estates, gifts, and transfers [after Decem-
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Line 3(c): Taxable estate $5,000,000

Line 4: Adjusted taxable gifts 1,000,000

Line 5: Sum 6,000,000

Line 6: Tentative tax 2,080,800*

Line 7: Gift tax paid or payable 0

Line 8: Gross estate tax 2,080,800

Line 11: Allowable unified credit (1,730,800)

Line 16: Net estate tax 350,000

* See Exhibit A for the relevant tax brackets.

Line 3(c): Taxable estate $1,000,000

Line 4: Adjusted taxable gifts 5,000,000

Line 5: Sum 6,000,000

Line 6: Tentative tax 2,080,800

Line 7: Gift tax paid or payable 0

Line 8: Gross estate tax 2,080,800

Line 11: Allowable unified credit 330,800

Line 16: Net estate tax 1,750,000



ber 31, 2012] as if the provisions and amendments described . . .
had never been enacted.

There Will Not be an Estate Tax Clawback
Several factors support a conclusion that there will not be an

estate tax issue. Perhaps most important, the mechanics of IRC §
2001(b) would prevent clawback from occurring. A look back at
the second example presented above and further analysis will show
the flaws in the earlier calculation. The focus is on line 7, the offset
for gift taxes previously paid or payable. In the second example, A
made lifetime gifts of $5 million in 2011, and dies in 2014 when
the exclusion amount is $1 million. The calculation above really
should look as follows, even if the exclusion amounts at death
apply:

Line 7 has been recalculated. This is because IRC § 2001(b)(2)
instructs us that the gift tax offset is the gift tax that “would have
been payable.” This needs to be distinguished from the gift tax
amount actually paid. The worksheet for line 7 accompanying the
instructions to Form 706 (see Appendix) calculates the proper gift
tax offset, but makes no distinction between gift taxes previously
paid, or gift taxes that were payable with respect to prior gifts.
Compare this example to the first example and the amount of
estate tax due at death is unchanged. This makes sense because in
both situations, the exclusion amount is $1 million at the time of
one transfer and $5 million at the time of the other. Assuming no
change in tax brackets, it should make no difference whether the
exclusion decreases or increases between the two transfers of
wealth. Identical tax liabilities are expected. 

This conclusion also is supported by the following facts: (1)
there is nothing in the legislative history of TRA 2010 to indicate
clawback was intended; (2) there would have been virtually no
point to increasing the exclusion amount for gift tax purposes, only
to take it back through recapture at death (other than perhaps the
ability to remove the appreciation in value of lifetime gifts); and (3)
doing so would be a radical departure from the transfer tax regimes
that have existed at least since 1935 (in terms of subjecting inter

vivos gifts previously and effectively “exempt” from taxation to tax
at death).

Conclusion
The confusion in this area can be traced to the gift tax offset,

reported on line 7 of Form 706 and allowed by IRC § 2001(b)(2).
Attorneys who believe the offset should exist only for gift taxes
actually paid probably should wait for additional guidance from
either Congress (perhaps in the form of a technical amendment to
the statute) or the IRS before plunging ahead with clients to take
advantage of the current $5 million exclusion and corresponding
unified credit before it expires. Others (including this author) will
move forward with confidence that gifts using the existing exclu-
sion amount will not be subject to estate tax in subsequent years as
a result of the sunset of TRA 2010 and EGTRRA.
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Line 3(c): Taxable estate $1,000,000

Line 4: Adjusted taxable gifts 5,000,000

Line 5: Sum 6,000,000

Line 6: Tentative tax 2,080,800

Line 7: Gift tax paid or payable 1,400,000

Line 8: Gross estate tax 680,800

Line 11: Allowable unified credit 330,800

Line 16: Net estate tax 350,000
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Exhibit B

IRC § 2001(b) before TRA 2010

(b) Computation of Tax—The tax imposed by this section shall
be the amount equal to the excess (if any) of -

(1) a tentative tax computed under subsection (c) on the sum 
of -

(A) the amount of the taxable estate, and

(B) the amount of the adjusted taxable gifts, over

(2) the aggregate amount of tax which would have been
payable under chapter 12 with respect to gifts made by the
decedent after December 31, 1976, if the provisions of sub-
section (c) (as in effect at the decedent’s death) had been
applicable at the time of such gifts.

For purposes of paragraph (1)(B), the term “adjusted taxable
gifts” means the total amount of the taxable gifts (within the
meaning of section 2503) made by the decedent after December
31, 1976, other than gifts which are includible in the gross estate
of the decedent.

IRC § 2001(b) and new 2001(g) after TRA 2010 (emphasis
added )

(b) Computation of Tax—The tax imposed by this section shall
be the amount equal to the excess (if any) of -

(1) a tentative tax computed under subsection (c) on the sum 
of -

(A) the amount of the taxable estate, and

(B) the amount of the adjusted taxable gifts, over

(2) the aggregate amount of tax which would have been
payable under chapter 12 with respect to gifts made by the
decedent after December 31, 1976, if the modifications
described in subsection (g) had been applicable at the time of such
gifts.

For purposes of paragraph (1)(B), the term “adjusted taxable
gifts” means the total amount of the taxable gifts (within the
meaning of section 2503) made by the decedent after December
31, 1976, other than gifts which are includible in the gross estate
of the decedent.

(g) Modifications of Gift Tax Payable to Reflect Different
Rates—For purposes of applying subsection (b)(2) with respect
to 1 or more gifts, the rates of tax under subsection (c) in effect
at the decedent’s death shall, in lieu of the rates of tax in effect at
the time of such gifts, be used both to compute -

(1) the tax imposed by chapter 12 with respect to such gifts,
and

(2) the credit allowed against such tax under section 2505,
including in computing - 

(A) the applicable credit amount under section
2505(a)(1), and

(B) the sum of the amounts allowed as a credit for all
 preceding periods under section 2505(a)(2).

Exhibit A
2011 Estate and Gift Tax Rates

Column A
Taxable amount  

over

Column B
Taxable amount 

not over

Column C
Tax on amount 
in Column A

Column D
Rate of tax on excess over

amount in Column A

$0 $10,000 $0 18%

10,000 20,000 1,800 20%

20,000 40,000 3,800 22%

40,000 60,000 8,200 24%

60,000 80,000 13,000 26%

80,000 100,000 18,200 28%

100,000 150,000 23,800 30%

150,000 250,000 38,800 32%

250,000 500,000 70,800 34%

500,000 — x 155,800 35%
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