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PPACA 90-DAY WAITING PERIOD 

REQUIREMENTS: NEW PROPOSED 

REGULATIONS 

 
The Patient Protection and Affordable Care 
Act (“PPACA”) prohibits group health plans 
from requiring a waiting period of longer than 
90 days following the date that the plan’s 
eligibility requirements are met. 

Continued on page 2 
 
 
 
 

WHO ARE MY EMPLOYEES? UNDER THE 
AFFORDABLE CARE ACT, THE ANSWER 
MAY SURPRISE YOU 
 

For a business, the first step to compliance under 
the Affordable Care Act (“ACA”) is to determine 
whether the business is an “applicable large 
employer” obligated to provide minimum 
essential, affordable coverage with minimum 
value to its full-time employees. 

                                 Continued on page 3 

 

 

 

 

 

 

 

 

 

 

 

 

NEW INTERPRETATION BY DOL 

EXPANDS FMLA RIGHTS FOR 

EMPLOYEES WITH ADULT CHILDREN 

WITH DISABILITIES 

The number of employees who may utilize 
Family and Medical Leave Act leave to care for 
their adult children with disabilities is likely to 
increase under a recent interpretation of the 
FMLA issued by the Wage and Hour Division 
("WHD") of the U.S. Department of Labor in 
January, 2013. 

Continued on page 6 
 

OFCCP ADOPTS EEOC’S POSITION ON USE 
OF ARREST AND CONVICTION RECORDS IN 
CONTRACTORS’ EMPLOYMENT DECISIONS 
 
The U.S. Department of Labor Office of Federal 
Contract Compliance Programs (“OFCCP”) has 
announced a new initiative to scrutinize 
employers’ use of criminal histories during pre-
employment background checks for possible 
systemic discrimination. 
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PPACA 90-DAY WAITING PERIOD 

REQUIREMENTS: NEW PROPOSED 

REGULATIONS 

The Patient Protection and Affordable Care 
Act (“PPACA”) prohibits group health plans 
from requiring a waiting period of longer than 
90 days following the date that the plan’s 
eligibility requirements are met.  The 
Proposed Regulations on the 90-day waiting 
period were jointly issued by the 
Departments of Treasury, Labor, and Health 
and Human Services on March 18, 2013 
(“Proposed Regulations”) 
http://www.gpo.gov/fdsys/pkg/FR-2013-03-
21/pdf/2013-06454.pdf.  The Proposed 
Regulations also clarify that due to PPACA’s 
prohibition on pre-existing condition 
exclusions effective for plan years beginning 
in 2014, group health plans will no longer be 
required to provide the Certificates of 
Creditable Coverage mandated under the 
Health Insurance Portability and 
Accountability Act (“HIPAA”) after 
December 31, 2014. 
 
The Proposed Regulations state that the 
definition of waiting period used in the 2004 
HIPAA regulations will continue to apply; 
therefore, waiting period means “the period 
that must pass before coverage for an 
employee or dependent who is otherwise 
eligible to enroll under the terms of a group 
health plan can become effective.” 
 
The Proposed Regulations can be relied 
upon at least until the end of 2014. 

 
What plans must comply? 

All health insurance issuers and group health 
plans, including large and small groups, fully 
insured, self-insured, grandfathered and non-
grandfathered.  In addition, the Proposed 
Regulations provide that where coverage 
under a group health plan is insured by an 

insurance issuer, the issuer may rely on 
eligibility information reported to it by the 
employer or other sponsor. 

 

What is the 90-day waiting period 
requirement? 

Employees and dependents who otherwise 
meet the plan’s eligibility rules under a group 
health plan cannot be required to wait for 
longer than 90 days before coverage 
becomes effective.  The 90-day waiting 
period includes weekends and holidays, and 
the Proposed Regulations do not provide an 
exception for waiting periods of 3 months 
(which typically would exceed 90 days by 2-3 
days).  In addition, the Proposed Regulations 
provide that if an employee’s 90-day period 
ends mid-month and the plan enrolls 
participants as of the first of the month, the 
waiting period must be adjusted so that it 
does not exceed 90 days (either by providing 
for mid-month enrollments, or a shorter 
waiting period).    The 90-day waiting period 
requirement will not be violated if the 
employee does not complete enrollment 
within the 90-day waiting period, as long as 
coverage was made available during that 
period. 
 
 
When is the 90-day requirement effective? 
 
The 90-day waiting period requirement 
applies to all group health plans for plan 
years beginning on or after January 1, 2014.  
So, a non-calendar year plan has until the 
first day of the plan year in 2014 to comply. 
 
 
Special rules and a trap for the unwary 
 
Plans can continue to impose conditions that 
have the effect of delaying eligibility for health 
coverage as long as they are not designed to 
circumvent the 90-day requirement.  If the 

http://www.gpo.gov/fdsys/pkg/FR-2013-03-21/pdf/2013-06454.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-03-21/pdf/2013-06454.pdf
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plan imposes eligibility conditions, the waiting 
period would not begin until the eligibility 
conditions are satisfied.  For example, a plan 
can condition eligibility on completing training 
or licensure requirements, being in a 
particular job classification, or on working a 
certain number of hours in a period.  The 
Proposed Regulations provide that plans 
conditioning eligibility on working full-time or 
a certain number of hours in a period may 
use a measurement period to determine 
whether an employee (including a variable 
hour or seasonal employee) meets eligibility 
requirements. 

Caution.  Employer plans that are subject to 
the employer shared responsibility mandate 
need to be aware that the 90-day waiting 
period Proposed Regulations provide more 
flexibility than the proposed regulations on 
employer shared responsibility.  Large 
employer plans must align both sets of rules 
to ensure that new employees who are 
expected to work over 30 hours per week are 
offered coverage under the employer’s plan 
within 3 months of their hire date.  A large 
employer could be in full compliance with the 
90-day waiting period rule and still be subject 
to shared responsibility penalties if the group 
health plan conditioned eligibility on a job 
classification, or other eligibility condition, 
and a new full-time employee who did not 
meet the eligibility condition was not offered 
coverage within 3 months of his date of hire. 
 
 
What are the penalties for failure to 
comply with 90-day waiting period 
requirement? 
 
Group health plans that do not comply with 
the 90-day waiting period requirement face 
penalties of up to $100 per day per affected 
individual, in addition to potential penalties 
under ERISA and the PHSA. 
 

What actions should be taken to comply 
with the proposed regulations? 
 

1. Review and amend plan documents 
and enrollment materials to ensure 
that the 90-day waiting period is not 
exceeded; 

2. For large employers, coordinate 90-
day waiting period with employer 
shared responsibility rules; 

3. Effective December 31, 2014, 
discontinue process of providing 
Certificates of Creditable Coverage. 

Lisa deFilippis, Senior Benefits Counsel 
Jackson Lewis 
 
Back To Top 

 

WHO ARE MY EMPLOYEES? UNDER THE 
AFFORDABLE CARE ACT, THE ANSWER 
MAY SURPRISE YOU 
 
For a business, the first step to compliance 
under the Affordable Care Act (“ACA”)1 is to 
determine whether the business is an 
“applicable large employer” obligated to 
provide minimum essential, affordable 
coverage with minimum value to its full-time 
employees. Assuming the answer to that 
determination is “yes,” the second step is to 
decide whether Section 4980H, which was 
added to the Internal Revenue Code2 by the 
ACA, may expose that business to penalties 
because the business either fails to offer its 

                                                 
1
 “Affordable Care Act” means the Patient Protection and 

Affordable Care Act, Pub. Law 111-148, amended by the 
Health Care and Education Reconciliation Act of 2010, Pub. 
LQ 111-152, and further amended by the Department of 
Defense and Full-Year Continuing Appropriations Act, Pub. 
Law. 112-10. 
2
 “Code” means the Internal Revenue Code of 1986, as 

amended. 
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full-time employees minimum essential 
coverage under an eligible employer-
sponsored plan, or fails to provide full-time 
employees affordable coverage with 
minimum value under such plan.  
 
The inquiry into whether a business is an 
“applicable large employer,” and the 
determination of the nature and amount of 
exposure to penalties under Code section 
4980H thus requires, as a threshold matter, 
that the business identifies who, among its 
various workers and service providers, are 
“employees.”  The analytical process 
attendant to this identification may be taken 
for granted by companies who consider their 
“employees” to be the persons who are listed 
on their payroll records.  The ACA, however, 
mandates that businesses both answer the 
question “Who are my employees?” with 
care, and that businesses rely upon factors 
that many companies do not presently 
consider when deciding which individuals to 
treat as independent contractors, rather than 
employees.  
 
For the worker classification analysis, the 
recently published Proposed Regulations 
under ACA3 ignore common multi-factor tests 
set by state statutory law, state common 
laws, and state and federal courts construing 
the Fair Labor Standards Act.  The Proposed 
Regulations rely instead upon the Treasury 
Regulations promulgated under the specific 
provisions of the Internal Revenue Code 
governing payroll taxes.  These Regulations 
adopt a federal common law analysis to 
determine who is an “employee.”  The 
Regulations require a company to focus upon 
whether the worker or the company controls 
the nature of the work that must be done and 

                                                 
3
 See 26 CFR Parts 1, 54 and 301, Shared Responsibility for 

Employers Regarding Health Coverage; Proposed Rule, Vol. 
78, No. 1 (January 2, 2013). 

manner in which the work shall be 
accomplished.4  
 
To help companies apply this common law 
test enunciated by the Regulations, the 
Internal Revenue Service (“Service”) has 
produced Publication 15-A, Employer’s 
Supplemental Tax Guide (January 29, 2013).  
Publication 15-A divides the evidentiary facts 
that dictate whether a worker is an employee 
or independent contractor into three 
categories: (1) facts that show the company 
exercises behavioral control over the worker; 
(2) facts that demonstrate the company has 
financial control over the worker; and (3) 
facts demonstrating the parties’ relationship.  
These three categories of facts are further 
explained by Publication 15-A as follows: 
 
Facts Showing Behavioral Control:  
Evidence of facts indicating the company 
provides instruction to the worker as to when 
and where to work; what tools or equipment 
to use; where to purchase supplies; who 
among workers should perform what task; 
and which of many tasks comprising the job 
should be undertaken in what order indicates 
whether an employment relationship exists. 
 
Facts Indicating Financial Control:  
Evidence of facts demonstrating whether the 
worker incurs his or her own business 
expenses; the extent to which the worker 
makes a significant investment in the place of 
work and tools of work; and the degree to 
which the worker advertises his or her 
services to other non-related companies 
indicates whether an employment 
relationship exists. 
 
 
 

                                                 
4
 Treas. Reg. §§ 31.3121(d)-1(c); 31.3231(b)-1(a)(2); 

31.3306(i)-1(b); 31.3401(c)-1(b). 



5 

 

Facts Demonstrating the Nature of the 
Parties’ Relationship:   
Evidence of facts demonstrating whether the 
relationship between the worker continues 
indefinitely; whether the workers’ services are 
an integral aspect of the company’s regular 
business activity and key to the company’s 
ability to render services or provide products 
to customers; and whether a written contract 
for services exists between the parties is 
determinative of the question whether an 
employment relationship exists. 
 
The crux of the answer to the question 
whether a worker is an independent 
contractor or employee under the categories 
of facts enunciated by Publication 15-A is 
that a worker who is an independent 
contractor operates his or her own 
independent business and is hired by 
business to perform a service or provide a 
product that fulfills a unique need of the 
business at a certain period of time.  This 
kind of worker dictates the price for which 
services or products will be provided to the 
business, rather than the business setting the 
price it will pay for a service or product.  The 
relationship of the worker to the business is 
temporary and ancillary to the business, 
rather than integral to it.   
 
Given the analysis chosen by the United 
States Treasury and the Service under the 
Code’s payroll tax provisions, it may surprise 
companies that individuals they have 
habitually treated as independent contracts 
are “employees” for purposes of the ACA’s 
mandates.  The choice to focus upon the 
analysis common to the Service’s treatment 
of workers for purposes of payroll taxes 
means, for example, that companies who 
habitually hire workers from temporary 
staffing agencies and leasing companies 
must now consider whether they have an 
obligation to count these workers as 
“employees” for purposes of the ACA 
determination of “large applicable employer” 

and whether they must offer them minimum 
essential, affordable coverage with minimum 
value to these workers who provide services 
“full-time” as defined by Code section 4980H 
and the Proposed Regulations published 
under that Code section.   
 
The Proposed Regulations, in particular, 
cause uncertainty for businesses that utilize 
workers under a leasing or other written 
agreement with a third party by expressly 
stating the provisions of Code section 
414(n)(2) do not cause workers who are 
“leased employees” as defined by this 
section to be deemed “employees” of the 
company receiving the services of these 
workers.  This means that, unless additional 
guidance is issued by Treasury, leased 
workers may be the common law employee 
of either the leasing company or the business 
receiving the workers services, or both, 
depending upon the results of the analysis 
under “common law” applicable to federal 
payroll taxes. 
 
At the end of the day, therefore, a company 
deciding whether to “pay or play” under the 
ACA must first turn its attention to the 
workers who provide services to it and, most 
likely, examine the nature of its relationships 
with these workers in a new way.  Given that 
the Proposed Regulations provide for a “look 
back” to 2013, both when counting employees 
for the “applicable large employer” 
determination and for purposes of deciding 
which employees are “full-time” for purposes 
of the ACA’s minimum essential coverage 
mandates, now not later  is the time to start 
this “fresh look.”    
 
Kathleen R. Barrow, Benefits Counsel 
Jackson Lewis 
 
Back To Top 
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NEW INTERPRETATION BY DOL 

EXPANDS FMLA RIGHTS FOR 

EMPLOYEES WITH ADULT CHILDREN 

WITH DISABILITIES 

The number of employees who may utilize 
Family and Medical Leave Act leave to care 
for their adult children with disabilities is likely 
to increase under a recent interpretation of 
the FMLA issued by the Wage and Hour 
Division ("WHD") of the U.S. Department of 
Labor in January, 2013.  The DOL’s 
Interpretation confirms that the age of a child 
at the onset of a disability is not relevant in 
determining a parent's entitlement to leave to 
care for a child with a disability.   
Administrator's Interpretation No. 2013-1 
(Jan. 14, 2013). The Interpretation also 
adopts the broad definition of "disability" 
under the Americans with Disabilities Act 
Amendments Act of 2008 ("ADAAA") for 
FMLA purposes, and clarifies the availability 
of FMLA leave for parents to care for a child 
who becomes disabled during military 
service. 
 
The FMLA entitles an eligible employee to 
twelve (12) workweeks of unpaid leave 
during a 12-month period to care for a child 
with a serious health condition.  A "son or 
daughter" is defined as a "biological, 
adopted, or foster child, a stepchild, a legal 
ward, or a child of a person standing in loco 
parentis, who is ... 18 years of age or older 
and incapable of self-care because of a 
mental or physical disability."   The new DOL 
Interpretation states that a parent may take 
FMLA leave to care for an adult child if the 
child: 1) has a disability as defined by the 
Americans with Disabilities Act ("ADA") and 
ADAAA; 2) is incapable of self-care due to 
that disability; 3) has a serious health 
condition; and 4) is in need of care because 
of the serious health condition. 
 
 

The FMLA regulations provide that an adult 
child is "incapable of self-care because of 
mental or physical disability" when he or she 
"requires active assistance or supervision to 
provide daily self-care in three or more of the 
'activities of daily living' or 'instrumental 
activities of daily living'."  Activities of daily 
living ("ADLs") include caring appropriately 
for one's grooming and hygiene, bathing, 
dressing and eating. Instrumental activities of 
daily living ("IADLs") include cooking, 
cleaning, shopping, taking public 
transportation, paying bills, maintaining a 
residence, using telephones and directories, 
and using a post office. 29 C.F.R. § 
825.122(c)(1). 
 
An issue which has been unclear in the past 
is whether the onset of the disability must 
occur before the child is 18 and continue in 
adulthood.  In this Interpretation, the WHD 
observed that Congress recognized a 
disabled child's need for parental care which 
may not end when the child turns 18, and  
that adults who are unable to care for 
themselves because of a disability have "the 
same compelling need for parental care" as 
children under 18.  The WHD held that the 
child's age at the onset of a disability is 
irrelevant in determining whether an 
individual is considered a "son or daughter" 
under the FMLA. 
 
The WHD also specified that it will adopt the 
ADAAA's expanded definition of disability and 
"major life activities," and interpret "disability" 
"in favor of broad coverage." The 
Interpretation predicts that "[T]he ADAAA's 
broad definition of 'disability' will therefore 
increase the number of adult children with 
disabilities for whom parents may take 
FMLA-protected leave if the adult son or 
daughter is incapable of self-care because of 
the disability and in need of care due to a 
serious health condition." 
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For example, the WHD will follow the 
ADAAA's regulations regarding the meaning 
of "substantially limited" and the use of 
mitigating measures. It also adopts the 
regulations concerning whether episodic 
impairments constitute a "disability" within the 
meaning of the ADA.  The WHD identified 
impairments that "should easily be 
concluded" as substantially limiting, including, 
deafness, blindness, intellectual disability, 
missing limbs or mobility impairments 
requiring the use of a wheelchair, autism, 
cancer, cerebral palsy, diabetes, epilepsy, 
multiple sclerosis, Human Immunodeficiency 
Virus ("HIV") infection, muscular dystrophy, 
major depressive disorder, bipolar disorder, 
post-traumatic stress disorder, obsessive 
compulsive disorder, and schizophrenia. 
 
On the question of whether a parent may be 
"needed to care" for his or her adult child, the 
WHD noted that condition would be met if the 
serious health condition resulted in the child 
being "unable to care for his or her own basic  
medical, hygienic, or nutritional needs or 
safety, or is unable to transport himself or 
herself to the doctor."  The Interpretation also 
notes that the term "needed to care" includes 
the provision of psychological comfort and 
reassurance that would be beneficial to a son 
or daughter with a serious health condition 
who is receiving inpatient or home care. 
 
Under the FMLA's military caregiver 
provision, a parent of a covered service 
member who sustained a serious injury or 
illness is entitled to up to 26 workweeks of 
FMLA leave in a single 12-month period if all 
other requirements are met. The 
interpretation clarifies that the service 
member's parent can take FMLA leave to 
care for an adult child in subsequent years 
due to the child's serious health condition.   
Employers should also review their FMLA 
policies and procedures and training  

programs to ensure that these new 
interpretations by the DOL are accounted for 
those processes. 
 
 
Thomas M. Lucas, Partner 
Jackson Lewis 
 
Back To Top 

 
 
 
OFCCP ADOPTS EEOC’S POSITION ON 

USE OF ARREST AND CONVICTION 

RECORDS IN CONTRACTORS’ 
EMPLOYMENT DECISIONS 
 
The U.S. Department of Labor Office of 
Federal Contract Compliance Programs 
("OFCCP") has announced a new initiative to 
scrutinize employers’ use of criminal histories 
during pre-employment background checks 
for possible systemic discrimination. 
OFCCP's Directive 306, "Complying with 
Nondiscrimination Provisions: Criminal 
Record Restrictions and Discrimination 
Based on Race and National Origin”, issued 
on January 29, 2013, immediately applies to 
all covered federal contractors and 
subcontractors. 
 
The EEOC previously revised its 
enforcement guidance under Title VII on April 
25, 2012 with respect to employers’ 
consideration of arrest and conviction records 
of candidates in making employment 
decisions.  Noting the statistics reflecting that 
African-Americans and Hispanics are 
convicted at a rate disproportionately greater 
than their representation in the population, 
the EEOC warned that employers may only 
justify a practice that results in disparate 
impact by demonstrating a business 
necessity for the use of such screening 
criteria. 
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The OFCCP adopted the EEOC’s position 
set forth in its Enforcement Guidance, which 
requires that employers conduct an 
individualized assessment of the job-
relatedness of prior criminal arrests and 
convictions to positions for which candidates 
have applied, and that if disparate impact 
exists, employers must validate the use of 
background checks as a screening device.   
The OFCCP also cited the statistics reflecting 
that minority candidates are 
disproportionately affected by employers’ use  
of criminal background checks as a hiring 
criterion.  For example, OFCCP cited that 
African Americans comprise about 13 
percent of the population, but constitute 40 
percent of the currently-incarcerated 
population.  The OFCCP Directive also notes 
that 1 in 15 African-American men and 1 in 
36 Hispanic men, as compared to 1 in 106 
White men, are incarcerated during their 
lifetime. 
 
To avoid unnecessary exposure, OFCCP 
recommends that government contractors 
adhere to EEOC's recommended "best 
practice" of refraining from making inquiries 
about criminal history on job applications. 
Where such information is requested, 
OFCCP urges an "individualized 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

assessment" that is "narrowly tailored to the 
essential job requirements and actual 
circumstances under which the jobs are 
performed." 
 
Such an assessment should include 
consideration of (1) the nature or gravity of 
the offense or conduct; (2) the time elapsed 
since the offense, conviction, and/or 
completion of the sentence; and (3) the 
nature of the position sought or held. 
 
In view of this new Enforcement Directive, 
federal contractors and subcontractors 
should ensure that consideration of criminal 
histories in the hiring process is job-related 
and consistent with business necessity, and 
undertake a careful individualized 
consideration of the candidate and the 
position.  Contractors might also periodically 
conduct an adverse-impact analysis of the 
use of criminal history screens and other 
background checks.   If adverse impact is 
reflected by that analysis, consider validation 
of the criteria and/or changes in the use of 
criminal background checks. 
 
Thomas Lucas, Partner 
Jackson Lewis 
 
Back To Top 


