
 

BACKGROUND ON PPACA AT THE SUPREME COURT 

The Supreme Court is considering two constitutional issues that center on how much authority 

Congress has.  The important issue from an employer standpoint is whether Congress 

exceeded its authority under the Commerce Clause (which gives Congress the right to regulate 

interstate commerce) when it passed the requirement that, beginning in 2014,  virtually all 

Americans have health coverage or pay a penalty as part of their income tax (the “individual 

mandate”).  The second issue is whether Congress impermissibly “coerced” the states when it 

expanded eligibility for Medicaid as a condition for receiving federal funding after 2014.  (Due to 

limited applicability to employers, the Medicaid issue will not be discussed further.)  There is 

also an initial question about whether it’s too soon for the Supreme Court to hear the case, as 

no tax penalties have been assessed yet, but few expect the Court to determine they can’t yet 

rule. 

Arguments 

On the individual mandate, the Obama administration basically argued that: 

 Because health care is such a huge national expense (over 15 percent of the gross 

national product) it qualifies as interstate commerce 

 Because everyone needs health care at some point, it is not too intrusive to require that 

insurance be obtained in advance of the need  

The challengers (26 states, a few individuals and the National Federation of Independent 

Business, who are often referred to as “the states”) basically argued that: 

 The Commerce Clause is directed at business, not individuals 

 Congress’ authority is limited to specific powers set out in the Constitution 

 If Congress has the power to require individuals to purchase insurance, what would 

prevent Congress from requiring other purchases? 

 

 



Possible Outcomes 

Entire Law is Constitutional 

The Court could hold that because health care is such a large part of the economy, and that at 

one time or another everyone will need to purchase health care, the Commerce Clause is broad 

enough to support the individual mandate.  In this case, the law will apply as written. 

Individual Mandate is Unconstitutional, But Rest of PPACA is Permissible 

The Court could decide that the individual mandate exceeded Congress’ powers, but that the 

rest of the law is within its power, and that is possible to “sever” the individual mandate from the 

rest of the law.  This would mean that the exchanges would still take effect in 2014, employers 

would still be required to provide minimum coverage or pay a penalty starting in 2014, and the 

other parts of the law designed to improve access to care (such as guarantee issue, community 

rating and elimination of pre-existing condition limitations) would still be in effect.  The insurance 

industry is deeply concerned about anti-selection if this is the decision. 

Individual Mandate is Unconstitutional and Guarantee Issue and Community Rating Must Fail, 

Too 

The Court could decide that the individual mandate exceeded Congress’ powers, and that the 

guarantee issue and community rating parts of the law are so intertwined with the individual 

mandate that those parts of the law must be overturned, too.  (The Obama administration 

argued in favor of this approach if the individual mandate is overturned.)  This would mean that 

the exchanges would take effect in 2014 and employers would be required to provided minimum 

coverage or pay a penalty starting in 2014, but that the parts of the law designed to improve 

access to care (guarantee issue and community rating) would not be in effect.   This would 

relieve the insurance industry’s concerns about anti-selection. Employers would still need to 

implement PPACA. 

Individual Mandate is Unconstitutional and Guarantee Issue, Community Rating, Exchanges 

and Premium Subsidies Must Fail, Too 

The Court could decide that the individual mandate exceeded Congress’ powers, and that many 

parts of the law, including the exchanges and premium subsidies, as well as guarantee issue 

and community rating, are so intertwined with the individual mandate that those parts of the law 

must be overturned, too.  This would mean that the law would be far less broad than written, but 

that parts of the law that are unrelated to the individual mandate, such as the changes to the 

flexible spending account (FSA) rules, would remain in effect.    This decision likely would create 

a great deal of uncertainty as to what exactly remains in effect, and what does not. 

Individual Mandate is Unconstitutional and Case is Sent to A Lower Court to Determine What 

Should Remain 

The Court could decide that the individual mandate exceeded Congress’ powers and that 

certain parts of the law are so intertwined with the individual mandate that those parts of the law 



must be overturned, but delegate deciding what is “severable” and what is not to a lower court 

or a special master.  This decision would create a period of uncertainty as to what exactly 

remains in effect, and what does not, while the court or special master considers the options.  

Any decision made by the lower court or special master would likely be appealed, further 

delaying clear requirements. 

Entire Law is Unconstitutional 

The Court could decide that Congress exceeded its authority with the individual mandate 

requirement, and that the rest of the law is so intertwined that the entire law must be overturned.  

This decision would raise questions as to whether it is necessary and/or prudent to undo the 

parts of the law that have already been implemented.  In addition, some states have passed 

laws that mirror some of the PPACA requirements, so state obligations may remain. 

The Actual Decision 

In all likelihood, this will be a close and complex decision by the Court, with different justices 

agreeing and disagreeing with each other on the four different questions presented to the Court.  

The questions that will be formally addressed are: 

1. Is it too soon to rule on this case because of the Anti-Injunction Act? 

2. Is the individual mandate constitutional? 

3. If the individual mandate is unconstitutional, is it severable from the rest of the law? 

4. Is the expansion of Medicaid eligibility constitutional? 

This information is general and is provided for educational purposes only, and does not contain legal advice.  You should 

not act on this information without consulting legal counsel or other knowledgeable advisors. 

 


