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SAME-SEX COUPLES (STILL)  
NOT “MARRIED” FOR FEDERAL 
TAX PURPOSES 
The Internal Revenue Service (IRS) has 
recently issued guidance, through answers to 
frequently asked questions (FAQs), clarifying 
how same-sex couples who are in state-
recognized domestic partnerships, civil 
unions, or marriages should file their federal 
income tax returns.               Continued on page 2 
 
 

TO BE OR NOT TO BE:  COURT HOLDS 
TPA “TO BE” AN ERISA FIDUCIARY 
In a somewhat surprising opinion, a Michigan 
federal trial court recently held that a third-party 
administrator of two self-funded employer 
health plans was an ERISA fiduciary. As a 
result, the TPA was held liable for breaching its 
fiduciary duty by not disclosing certain fees that 
had been charged to the plans.                

                                                           Continued on page 3 
 

FAILURE TO TIMELY  
ALLOCATE FORFEITURES  

Sponsors of 401(k) plans often fail to timely 
use or allocate forfeitures, thereby potentially 
disqualifying the plan.  Recent IRS audits 
have revealed a renewed focus on the proper 
use of forfeitures – making compliance a top 
priority for plan sponsors.                             
                                                                Continued on page 4  

 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

LOSING BY WINNING:  CASE OFFERS 
HARSH REMINDER CONCERNING 
PREVENTABLE EXPENSES 

The circumstances behind a recent court decision 
were typical, and their consequences painfully 
predictable.  Although the plan administrator 
“won,” that victory does not reflect the huge—and 
entirely unnecessary—cost to the plan sponsor in 
terms of overhead and legal fees. 
                                                    Continued on page 6 
 

 

CORRECTING OPERATIONAL MISTAKES 
CAN ELIMINATE FIDUCIARY LIABILITY 
Over the past decade, plan sponsors have 
become familiar with the voluntary correction 
programs offered by the IRS and Department  
of Labor, including the Service’s Employee Plans 
Compliance Resolution System (EPCRS) and 
the DOL’s Voluntary Fiduciary Correction 
Program (VFCP).  These programs offer  
formal ways for sponsors to correct certain 
administrative errors in the operation of  
their plans.                               Continued on page 7 
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SAME-SEX COUPLES (STILL) NOT 

“MARRIED” FOR FEDERAL TAX 

PURPOSES 

The Internal Revenue Service (IRS) has 
recently issued guidance, through answers to 
frequently asked questions (FAQs), clarifying 
how same-sex couples who are in state-
recognized domestic partnerships, civil 
unions, or marriages should file their federal 
income tax returns.  These FAQs address a 
key provision of the Defense of Marriage Act 
(DOMA), which denies recognition of same-
sex marriages or unions for purposes of 
administering federal law. 
 
The Even though the Obama administration 
has decided not to defend this key DOMA 
provision, and even though a number of 
federal courts (including two appellate courts) 
have held the provision to be 
unconstitutional, the IRS continues to 
maintain that same-sex couples do not 
qualify for the same tax benefits that are 
available to taxpayers who are married to 
someone of the opposite sex.  This is true 
even if a same-sex couple is legally married 
under state law.  This IRS position could 
have implications in a number of benefit-plan 
contexts. 
 
Background 

Section 3 of DOMA defines “marriage,” for 
purposes of administering federal laws, as a 
“legal union between one man and one 
woman as husband and wife.”  It also defines 
“spouse” as “a person of the opposite sex 
who is a husband or wife.”  Consequently, 
DOMA prohibits the federal government from 
recognizing same-sex marriages (or 
domestic partnerships or civil unions).  This 
prohibition affects federal income taxes,  
 
 
 
 

Social Security benefits, and more than 1,000 
other federal laws – including ERISA and the 
tax laws governing employee benefits. 
 
A number of federal trial courts (now joined 
by two federal appellate courts) have ruled in 
favor of plaintiffs challenging this provision of 
DOMA in various tax-related contexts.  In 
Massachusetts v. Health and Human 
Services, the First U.S. Court of Appeals 
upheld a lower court’s ruling that Section 3 of 
DOMA violates the U.S. Constitution.  More 
recently, in Windsor v. U.S., the Second U.S. 
Court of Appeals upheld a trial court’s ruling 
that DOMA violates the Equal Protection 
Clause of the U.S. Constitution.  In Windsor, 
the appellate court concluded that laws 
affecting homosexuals as a class are subject 
to heightened scrutiny, and when viewed in 
light of such scrutiny, the disparate treatment 
of same-sex spouses is not “substantially 
related” to an important government interest. 
 
On February 23, 2011, Attorney General Eric 
Holder published a statement indicating that 
both he and President Obama had concluded 
that Section 3 of DOMA is unconstitutional.  
The Attorney General’s statement provided 
that the Department of Justice would no 
longer defend the constitutionality of DOMA’s 
Section 3 as applied to same-sex married 
couples in cases filed within the Second 
Circuit.  However, the statement also noted 
that DOMA remains in effect until Congress 
repeals it or there is a final (i.e., Supreme 
Court) judicial decision striking it down.  The 
statement concluded by noting that, although 
the Justice Department would not defend 
DOMA in court, the Executive Branch would 
continue to enforce the law. 
 
The Obama administration has formally 
asked the Supreme Court to step in (as the  
 
 
 

http://www.irs.gov/uac/Answers-to-Frequently-Asked-Questions-for-Same-Sex-Couples
http://www.ca1.uscourts.gov/pdf.opinions/10-2204P-01A.pdf
http://www.ca1.uscourts.gov/pdf.opinions/10-2204P-01A.pdf
http://www.ca2.uscourts.gov/decisions/isysquery/436f323b-5e40-411a-9026-98fa59ffb645/1/doc/12-2335_complete_opn.pdf
http://www.justice.gov/opa/pr/2011/February/11-ag-222.html
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final arbiter of the constitutionality of the law), 
and many legal experts expect the Supreme 
Court to rule on DOMA’s constitutionality in 
the near future – possibly as early as the 
spring of 2013. 
 
IRS Guidance 
 
In its recent FAQs, the IRS continues to defer 
to DOMA on questions concerning same-sex 
couples’ federal income tax returns.  In 
summary, the guidance provides that: 

 

 Same-sex couples who are legally 
married for state-law purposes may not 
file a return using either the “married filing 
jointly” or “married filing separately” 
status; 

 An individual may not file as a “head of 
household” based solely on his or her 
same-sex partner, regardless of whether 
the same-sex partner is the taxpayer’s 
dependent;  

 If a child is a “qualifying child” (under 
Code Section 152(c)) of both parents who 
are same-sex partners, then either parent 
– but not both – may claim a dependency 
deduction for the child;  

 

 If a same-sex couple adopts a child 
together, each partner may claim the 
adoption credit in an amount equal to the 
qualified adoption expenses paid or 
incurred by that partner, but the partners 
may not both claim a credit for the same 
expenses; and 

 If an individual adopts the child of his or 
her same-sex partner, the individual may 
claim an adoption credit for the qualifying 
adoption expenses. 

 
 

These FAQs confirm that, notwithstanding 
the President’s decision not to defend DOMA 
in court, and notwithstanding the fact that 
DOMA has now been held unconstitutional 
by two appellate courts, the IRS will continue 
to apply and enforce federal tax laws in 
accordance with DOMA’s Section 3. 
 
Therefore, until there is action by either 
Congress or the Supreme Court, employers 
must (by way of example) continue to report 
the value of health insurance provided to an 
employee’s non-dependent, same-sex 
spouse or partner as additional taxable 
income to the employee, and they must 
continue to limit “spousal” rights under 
ERISA-covered plans to participants who are 
married to someone of the opposite sex. 
 
Robert A. Browning, Partner 
Spencer Fane Britt & Browne LLP 
 
Back To Top 

 
 

TO BE OR NOT TO BE:  COURT HOLDS 

TPA “TO BE” AN ERISA FIDUCIARY 

In a somewhat surprising opinion, a Michigan 
federal trial court recently held that a third-
party administrator of two self-funded 
employer health plans was an ERISA 
fiduciary.  As a result, the TPA was held 
liable for breaching its fiduciary duty by not 
disclosing certain of its fees that had been 
charged to the plans.  This case may spur 
plan sponsors and TPAs to re-examine their 
funding arrangements and service 
agreements. 
 
The case (Borroughs Corp. v. Blue Cross 
Blue Shield of Michigan) involved two self-
funded ERISA health plans that had entered  
 
 

http://www.gpo.gov/fdsys/pkg/USCOURTS-mied-2_11-cv-12557/pdf/USCOURTS-mied-2_11-cv-12557-2.pdf
http://www.gpo.gov/fdsys/pkg/USCOURTS-mied-2_11-cv-12557/pdf/USCOURTS-mied-2_11-cv-12557-2.pdf
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into administrative service agreements 
(ASAs) with Blue Cross Blue Shield of 
Michigan (the TPA) for claims administration 
services. As is common in many TPA 
arrangements, the employers regularly 
advanced amounts to the TPA for the 
purpose of paying benefit claims.  The TPA 
also deducted its own administrative fees  
from the transferred amounts.  The ASAs 
contained loose references to certain types of 
administrative fees, but without specifying 
how those fees were to be calculated. 
 
ERISA provides that a person is a fiduciary 
with respect to a plan to the extent he or she 
(i) exercises any discretionary authority or 
discretionary control respecting management 
of the plan, or (ii) exercises any authority or 
control respecting management or disposition 
of its assets.  Historically, the courts have 
employed a “functional test” for determining 
fiduciary status.  They have thus examined 
the actual conduct of the parties, rather than 
just the formal plan documents. 
 
This court’s decision hinged on its finding that 
the amounts sent to the TPA were ERISA 
plan assets, notwithstanding the fact that the 
ASAs specifically stated that the amounts 
were not plan assets.  Although the court 
recognized that mere custody or possession 
of plan assets does not make an entity an 
ERISA fiduciary, the court concluded that the 
TPA in this case was a fiduciary because its 
ability to allocate to itself an administrative 
fee (and to decide the amount of that fee) 
demonstrated its control over plan assets.  
 
The court’s analysis focused on the 
discretionary nature of the administrative fee.  
This case may thus be distinguished from 
instances in which a TPA simply collects 
routine fees that are fixed under the terms of  
 
 
 

a contract.  Plan sponsors and TPAs who do 
not intend for a TPA to act as a fiduciary 
should carefully review their agreements to 
ensure that all administrative service fees are 
clearly spelled out.  That should help to avoid 
creating unexpected fiduciary status. 
 
 
Julia M. Vander Weele, Partner 
Spencer Fane Britt & Browne LLP 
 
Back To Top 
 
 
FAILURE TO TIMELY  
ALLOCATE FORFEITURES 
 
Sponsors of 401(k) plans often fail to timely 
use or allocate forfeitures, thereby potentially 
disqualifying the plan.  Recent IRS audits 
have revealed a renewed focus on the proper 
use of forfeitures – making compliance a top 
priority for plan sponsors. 
 
Forfeitures are generally created when a 
participant leaves employment before 
completing the period of service needed to 
become fully vested in matching or other 
employer contributions.  The non-vested 
portion of the participant’s account may then 
be forfeited.  (In practice, many plans specify 
that the forfeiture occurs only after the 
participant has incurred five consecutive one-
year breaks in service.)  Some plan sponsors 
or third party administrators (TPAs) then 
place the forfeited amounts into a plan’s 
suspense account, allowing the forfeitures to 
accumulate over a period of several years.  
This practice is impermissible.   
 
The IRS requires that forfeitures be used or 
allocated for the plan year in which they arise 
or, in appropriate circumstances, the   
following plan year.  Forfeitures may be used  
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to (1) pay a plan’s reasonable administrative 
expenses, (2) reduce employer contributions, 
(3) restore previously forfeited participant 
accounts, or (4) provide additional 
contributions to participants.  The plan 
document must clearly define how and when 
forfeitures will be used.  (Note:  The IRS has 
recently taken the position that forfeitures 
cannot be used to fund 401(k) safe harbor 
contributions, because those contributions 
must be 100% vested when made to the 
plan.  Future guidance is expected on this 
issue, however.) 
 
Among the most common reasons for failing 
to timely allocate forfeitures are the following: 
 

 A plan sponsor or TPA fails to monitor the 
plan's forfeiture account to ensure that 
forfeitures generated during a plan year 
are used according to the plan's terms.  

 A plan sponsor and TPA both assume 
that the other party will be taking care of 
the forfeitures - and neither does so. 

 A plan sponsor erroneously assumes that 
it has discretion over how and when 
forfeitures held in a suspense account are 
to be applied. 

 A plan's terms are vague in describing 
how forfeitures are to be handled. 

 A plan sponsor elects not to make a 
discretionary contribution for a plan year 
and, because there are no contributions 
to offset with forfeited amounts, the 
sponsor fails to allocate the forfeitures. 

 

 

 

 A plan sponsor pays administrative 
expenses directly or through revenue 
sharing, without thinking to use forfeitures 
to pay those expenses. 

This common plan mistake may be corrected 
by reallocating all forfeitures in the plan’s 
forfeiture suspense account to any 
participants who should have received them 
had the forfeitures been allocated on a timely 
basis.  Depending on the plan’s terms, or on 
the facts and circumstances of a particular 
situation, it may also be appropriate to apply 
forfeitures from prior years as an employer 
contribution for the current year. 
 
Plan sponsors may correct this mistake 
under the IRS’s Employee Plans Compliance 
Resolution System (EPCRS).  Under the 
EPCRS’s Self-Correction Program, the 
mistake must generally be corrected within 
two years following the close of the plan year 
in which it occurred (unless the failure can be 
classified as insignificant).  The Voluntary 
Correction Program (VCP) must then be 
used after this two-year period.  VCP must 
also be used if the plan’s terms are defective 
and must be retroactively corrected through a 
plan amendment.  (See our March 2012 
article for more information on the various 
correction methods available to plan 
sponsors under EPCRS.) 
 
Finally, here are some suggestions for plan 
sponsors looking to avoid this common plan 
mistake: 
 

 Review your plan document to ensure 
that there are clear procedures in place 
for the timing and use of forfeitures - and 
follow those procedures.  If there are no 
procedures, or if they are vague, amend 
the plan document to add or clarify them. 

http://wn.ubabenefits.com/Download.aspx?ResourceID=8997&NoAtt=1&#page=12
http://wn.ubabenefits.com/Download.aspx?ResourceID=8997&NoAtt=1&#page=12
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 Review the forfeiture suspense account 
at least annually to verify that forfeitures 
are actually being used or allocated. 

 Communicate with your TPA or record-
keeper to avoid any uncertainty as to 
whose responsibility it is to handle 
forfeitures. 

Chadron J. Patton, Associate 
Spencer Fane Britt & Browne LLP  
 
Back To Top 

 
 
LOSING BY WINNING:  CASE OFFERS 

HARSH REMINDER CONCERNING 

PREVENTABLE EXPENSES 
 
The circumstances behind a recent court 
decision were typical, and their 
consequences painfully predictable.  
Although the plan administrator “won,” that 
victory does not reflect the huge—and 
entirely unnecessary—cost to the plan 
sponsor in terms of overhead and legal fees. 
 
Herring v. Campbell was a fight over who 
would receive the retirement benefits accrued 
by John Wayne Hunter, a participant in an 
ERISA-governed plan.  When Mr. Hunter 
died, he left behind a $300,000 account 
balance.  Although he had properly 
designated a beneficiary (his wife), she died 
before he did.  And because he had never 
designated a new beneficiary, it fell to the 
plan administrator to choose between the two 
parties who claimed Mr. Hunter’s benefits. 
 
The plan document included a fairly typical 
list of default beneficiaries.  These were, in 
order of priority, Mr. Hunter’s surviving 
spouse, his children, his parents, his brothers 
and sisters, and his estate. Mr. Hunter left no  
 
 

spouse, no natural or adopted children, and 
no parents.  He was, however, survived by 
two stepsons and six siblings.  The plan 
administrator therefore had to decide which 
of these two groups was entitled to split Mr. 
Hunter’s money.  If the stepsons were his 
“children” under the plan, they would be his 
beneficiaries.  If not, then his siblings would 
receive the benefit. 
 
The plan’s ambiguity as to the definition of 
this single word (children) caused the 
administrator and sponsor to be dragged into 
court. The litigation lasted several years, 
leading all the way to the United States Court 
of Appeals for the Fifth Circuit—just one step 
short of the Supreme Court. 
 
None of this was necessary.  Here were the 
entirely preventable steps in this matter: 

 

 First, the administrator considered and 
rejected the stepsons' (weak) claim that 
they were entitled to the $300,000 under 
the Texas probate law doctrine of 
"equitable adoption."  She instead 
distributed the account, in equal shares, 
to Mr. Hunter's siblings.   

 The stepsons appealed the decision.  The 
plan administrator reviewed the appeal 
and again denied their claim. 

 The stepsons then moved their claim to 
federal court, and the trial judge ruled in 
their favor. 

 The plan administrator filed a motion for 
reconsideration, which the trial-court 
judge denied.   

 The administrator was therefore forced to 
file her own appeal in the Fifth Circuit, 
where a three-judge panel reversed the 
district court's ruling, bringing the matter 
full circle. 

http://www.ca5.uscourts.gov/opinions/pub/11/11-40953-CV0.wpd.pdf
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The fact that the second-highest court in the 
land vindicated the administrator’s decision is 
of little comfort to the administrator, who 
spent years on an entirely pointless legal 
battle in which she had no real stake.  Nor 
was being right on the law any comfort to the 
plan sponsor, which had to pay the 
(presumably massive) legal fees and court 
costs in both the federal district court and the 
Fifth Circuit. 
 
In other words, the interesting legal issues in 
this case (for example, the proper standard 
for reviewing a plan administrator’s decision 
when the plan document is silent about 
something) are beside the point.  Rather, the 
lesson is that the entire conflict could have 
been avoided by simply stating, in the plan 
document, that stepchildren either are or are 
not “children” for purposes of determining a 
beneficiary when a participant dies without 
designating one. 
 
Plan sponsors should review their plans’ 
default beneficiary provisions and see what—
entirely preventable—dangers might lurk 
there. 
 
Lawrence Jenab, Partner 
Spencer Fane Britt & Browne LLP 
 
Back To Top 

 
 

CORRECTING OPERATIONAL MISTAKES 

CAN ELIMINATE FIDUCIARY LIABILITY 

Over the past decade, plan sponsors have 
become familiar with the voluntary correction 
programs offered by the IRS and Department 
of Labor, including the Service’s Employee 
Plans Compliance Resolution System 
(EPCRS) and the DOL’s Voluntary Fiduciary  
 
 
 

Correction Program (VFCP).  These 
programs offer formal ways for sponsors to 
correct certain administrative errors in the 
operation of their plans.  Even if employers 
choose not to avail themselves of these 
formal programs, however, correcting 
administrative mistakes can eliminate the risk 
of fiduciary liability under ERISA. 
 
Operational errors in administering a 
retirement plan not only threaten the plan’s 
“qualified” status under the Tax Code, but 
can also result in fiduciary liability under 
ERISA for those who are responsible for the 
errors.  One of the primary duties imposed on 
ERISA fiduciaries is to administer the plan “in 
accordance with the documents and 
instruments” governing it.  Failing to do so is 
a violation of that fiduciary duty, which can 
lead to personal liability.  And administrative 
errors almost always involve a failure to 
comply with a plan’s terms. 
 
A Massachusetts employer recently prevailed 
on a fiduciary breach claim because the 
employer had voluntarily corrected its 
administrative error.  In this case, Altshuler v. 
Animal Hospitals Ltd., the employer had 
failed to timely remit an employee’s salary 
deferral contributions to its SIMPLE 401(k) 
plan.  After learning that several months of 
her contributions had not been deposited into 
the plan, Ms. Altshuler complained to the 
company’s president.  The company 
voluntarily corrected its error by making all of 
the outstanding contributions, plus interest,  
and then fired Ms. Altshuler.  She filed suit 
against the employer under ERISA, claiming 
(among other things) that the company 
breached its fiduciary duty to promptly 
deposit employee contributions, as required 
by the plan document. 
 
 
 
 
 

http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=stearns/pdf/altshuler%20sj%20revised.pdf
http://pacer.mad.uscourts.gov/dc/cgi-bin/recentops.pl?filename=stearns/pdf/altshuler%20sj%20revised.pdf
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The court ultimately determined that the 
employer had, in fact, breached its fiduciary 
duty under ERISA.  It also ruled, however, 
that because the employer had already made 
the delinquent deposits – and thus had made 
the participant “whole” – the participant was 
not entitled to any remedy.  Ms. Altshuler had 
been given everything to which she was 
entitled under the plan (the contributions and  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

earnings), and the limited scope of remedies  
available under ERISA precluded her from 
receiving anything else from the company.  
Thus, although the company’s voluntary 
correction of its administrative error did not 
excuse the resulting fiduciary breach, it 
effectively insulated the company from 
liability. 

 
Gregory L. Ash, Partner 

Spencer Fane Britt & Browne LLP  

Back To Top 


