
On April !", !"#!, the Environment and Land Use Steering Committee of the Wisconsin 
Counties Association discussed the practical and legal issues of regulating frac sand mining and 
processing.

“Hydraulic fracturing” is the process by which water, chemicals and sand are pumped into 
petroleum-bearing formations under high pressure to open fractures in the rock that allow more 
oil and gas to be extracted.  The sand lodges in the fractures and keeps them open to provide an 
escape route for the oil and gas that would otherwise remain trapped in the rock.  The suddenly 
popular “frac sand” is mined in Wisconsin $r out-of-state use in extracting oil and gas.

Wisconsin is involved in frac sand mining because our state has abundant, high quality sand 
resources.  This desirable sand is spread over a large part of the state.  The Wisconsin sand 
is desirable because of its very hard quartz material, of uniform grain size, and has very few 
impurities.  Sand mining will occur wherever regulations reasonably allow it and high quality sand 
is close to a railroad or large river system to inexpensively transport the product to market.

In%uenced by increasing world demand for oil and gas, sand mining is here to stay, and the number 
of mines will increase signi$cantly.  The Wisconsin Department of Natural Resources estimated 
as many as &" operating mines and dozens of proposals for new mines in Wisconsin.  In !"##, 
Wisconsin produced #! million metric tons of sand and ranked third out of eight major producing 
states, behind Illinois and Texas.

Historically, Wisconsin’s rich mineral endowment resulted in a mining legacy so important that 
four of the nine symbols on the State Seal signify mining (miner $gure, stack of lead ignots, 
crossed pic and shovel and the badger).  Today, county and town governments in western, central 
and southern Wisconsin are rushing to consider whether to adopt additional regulation of sand 
mining and processing operations.  Sand mining can improve the local economy  with high paying 
jobs of long duration.

Sand mining is minimally regulated by mining-speci$c regulations that require each county to 
have a mine reclamation ordinance.  Beyond that, potential legal concerns are regulated by 
issue-speci$c federal and state statutes and regulations.  If counties did nothing to regulate 
mine reclamation, existing federal and state regulations would cover the following impacts: air; 
stormwater; groundwater; surface water; wastewater; soil contamination; endangered species; 
noise; blasting; scenic view impairment; roadway use; tra'c safety; roadway damage; land 
reclamation; and adverse health e(ects.

What does probably increased mining activity mean for counties?  County must plan to deal with 
public controversy, permit applications, continued operations, and mine reclamation.  County 
government can play a formative role in enabling an orderly discussion of controversial issues.  
Of course, the process of adopting any regulation must be open and free of ethical impropriety.  
Counties should act in a neutral manner to structure and conduct the social debate in an 
organized and e'cient manner, leading to de$nite and well conceived regulatory outcomes.  
Counties must be proactive in dealing with citizen groups to avoid negative outcomes that can 
leave a community with social scars that foster disfunctionality.

Popular concerns at the grass roots level have already led to considerable local opposition to 
sand mining and several lawsuits.  Citizen groups are currently seeking tools and skills from long-
standing public interest legal advocacy $rms.  The introduction of sophisticated environmental 
organization can produce a very intense level of cooperation and compromise. 

Several counties and towns have emplaced temporary moratoria to allow for constructive and 
coordinated public discussion on whether and how to regulate; others have passed ordinances 
to regulate non-metallic mining.  A moratorium that is planned and used wisely can result in 
a structured social dialog carried out as part of an open regulatory process, and can lead to 
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About Gonzalez Saggio & Harlan
Gonzalez Saggio & Harlan, a national 
minority-owned law firm, was 
established in 1989.  !e firm’s 
attorneys have extensive experience 
in a wide variety of areas and handle 
matters relating to governmental 
entities such as:  education law; equal 
opportunities and employment 
law; government relations; public 
finance; energy, communications, 
and utilities.

!e firm has fifteen nationwide 
o"ces and is based out of Milwaukee, 
Wisconsin.

About the County Mutual:
!e Wisconsin County Mutual 
Insurance Corporation is dedicated 
to serving Wisconsin counties and 
local governments and the people 
they serve by providing long-term 
stability in insurance coverage, while 
controlling these costs.

What makes the County Mutual 
unique is our close working 
relationships with our member 
counties.  Acting in collaboration, the 
County Mutual and county owners 
work as a team to aggressively 
control their claims costs by 
promoting quality risk management 
e#orts that are second-to-none in 
the industry.

What started as a handful of counties 
joining forces in the midst of an 
insurance crisis in 1988 has grown to 
close to 75% of Wisconsin’s counties 
being insured by the County Mutual 
today.

Working together, we truly are a 
Mutual E!ort.
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adequate and e(ective regulation of the sand mining industry.  Moratoria are now subject to 
Wisconsin Statute section &&.#""!, and their drafting involves important questions that may 
require legal crafting to ensure they are defensible. 

Similarly, proposed regulations bene$t from careful crafting, including how to transfer costs that 
may be greater than anticipated for ordinance administration and correcting potential harms.  
Ordinances should consider a mechanism for mid-operation permit and mining plan review, the 
lasting importance of reclamation plans, and development of adequate sources of topsoil for 
reclamation.

About William P. Scott

William P. Scott is a partner with Milwaukee-based Gonzalez Saggio Harlan, LLP.  He is a professional 
geologist and environmental lawyer, representing public and private clients through Wisconsin on 
mining, brownfields, water and environmental regulatory matters.

You can contact Mr. Scott at bill_scott@gshllp.com.

1 Remain Neutral & Ethical
Counties should always remain neutral throughout the process of public 
discourse and adopting mining regulation.

Be Proactive in Dealing with the Public 
Counties should be proactive when dealing with the public and organized 
citizen groups.  Not doing so will lead to disfunctionality in the process and 
the eventual negative outcomes.
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Implement Temporary Moratoria
Implementing a temporary moratorium will foster constructive and 
coordinated public discussion in preparation for the passing of mining 
regulation.  It is important that counties prepare for moratoria by involving 
legal counsel to guide the county through Wisconsin Statute 66.1002 which 
governs moratoria.
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Best Practice Tips:
Preparing Your County for Frac Sand Mining Regulation
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