
LABOR UPDATE 
 
Specialty Healthcare Decision 
The NAM joined onto two amici briefs in support of overturning the National Labor Relations 
Board (NLRB) Regional Director’s decision in the Specialty Healthcare case. Under Specialty 
Healthcare, which overturned seven decades of precedent, as few as two people can form a 
micro-union or collective-bargaining unit in one facility or location. In April, the NAM joined an 
amicus brief in support of Specialty Healthcare’s appeal to the U.S. Circuit Court of Appeals for 
the 6th Circuit. 
 
In June, the NAM joined an amicus brief in the Neiman Marcus/Bergdorf Goodman case, 
currently pending before the full NLRB. In this case, the Regional Director, relying on the 
Specialty Healthcare decision, ruled in favor of a separate union for the women’s shoe 
department at the Bergdorf Goodman department store. The amicus brief states the Board’s 
ruling in Specialty Healthcare violated the National Labor Relations Act (NLRA) because it 
presumes the proposed unit is appropriate, rather than having the Board decide on a case-by-
case basis what unit is appropriate.  
 
In July, the NAM joined an amicus brief in the Nestle Dreyer Ice Cream case where the Board, 
again relying on Specialty Healthcare ruled in favor of a separate union for the maintenance 
workforce. Previous attempts to organize only this particular part of the workforce were denied 
by the Board prior to Specialty Healthcare coming out. The case has been appealed to the U.S. 
Court of Appeals for the Fourth Circuit. The amicus brief argues that “application of the 
Specialty Healthcare test to manufacturing eliminates (as it does for all industries) consideration 
of important, historically recognized factors in the unit-determination process that are necessary 
to assure a unit is appropriate given workplace realities.” 
 
The NAM believes the Specialty Healthcare decision will unnecessarily divide employees and 
hinder employers’ abilities to effectively manage operations and will continue to look for 
opportunities to support other suits challenging the case.  
 
In early June, the NAM also supported Sen. Lindsey Graham’s (R-SC) amendment to the labor 
appropriations bill that would have effectively overturn the Specialty Healthcare decision. 
Unfortunately, the amendment failed in Committee by a vote of 15-15, largely on party lines with 
the exception of Sen. Pryor (R-AK), who voted with the Republicans. 
 
 
Lawsuit on the Employee Poster Rule 
In the NAM’s lawsuit challenging the NLRB’s rule requiring a notice poster, the U.S. District 
Court for the District of Columbia, in March, ruled the poster rule was permissible. The NAM 
appealed this case to the U.S. Court of Appeals for the DC Circuit. The Appeals Court enjoined 
the rule from taking effect on April 30 until the appeal has been decided. The NLRB filed the 
final brief on July 27 and the oral argument for the case is scheduled for September 11. A 
decision on the case will not likely come down until late in the year or 2013. 
 
 
Court Upholds Ambush Election Rule Invalidation—Gives NLRB Another Loss on 
“Ambush Elections” Rule 
On June 11, the NLRB filed a motion to reconsider the judgment in the “ambush elections” case 
based on new evidence. The Coalition for a Democratic Workplace (CDW), of which the NAM is 
a leading member, filed the lawsuit (along with the U.S. Chamber of Commerce) against the 



NLRB challenging the “ambush election” rule, which was issued in December. The “ambush 
elections” rule shortens the required time between when a union election is announced and 
when it is held and denies employees access to critical information needed in deciding on 
whether to join a union or not. On May 14, the U.S. District Court for the District of Columbia 
invalidated the rule after the federal judge found the Board did not have the requisite quorum of 
three members to issue the rule. In June, the NLRB asserted it had newly discovered evidence, 
showing Republican member Brian Hayes was present in the Board’s “electronic voting room” at 
the time the Members voted on the rule. On July 27 Judge Boasberg, however, was 
unconvinced and denied the Board’s motion to reconsider his original ruling and handed another 
loss to the Board. The rule, therefore, remains invalid. 
 
Continuing to fight against this rule, the NAM also supported Sen. Lindsey Graham’s (R-SC) 
amendment to the labor appropriations bill that would have required at least 30 days to hold an 
organization election and would have also prohibited the NLRB from issuing a rule to shorten 
the time frame. This amendment failed in Committee by a vote of 13 to 17 with Sen. Murkowski 
(R-AK) voting with the Democrats to defeat the measure. 
 
 
Office of Federal Contract Compliance Programs 
Early this year, the Department of Labor’s Office of Federal Contract Compliance Programs 
(OFCCP) proposed a rule for federal contractors, which would alter the reporting requirements 
for hiring individuals with disabilities. The proposed rule would require contractors to implement 
a hiring goal of seven percent for each job category within a business. While the idea and intent 
to increase diversity in the workplace is paramount, it is unclear whether the goal stated by this 
proposed rule could be achievable and what the impact would be to employers. As such, the 
NAM submitted comments stressing concerns with the rule. The NAM is also working with 
others in the business community to discuss the proposed rule to determine whether there could 
be feasible alternatives to the rule.  
 
 
Department of Labor’s Proposed Persuader Rule 
In June 2011, the Department of Labor (DOL) proposed sweeping changes to the rules that 
administer the Labor-Management Reporting and Disclosure Act. These new regulations seek 
to drastically re-interpret longstanding requirements on how employers can work with legal 
counsel to comply with labor laws. 
 
Under current law employers, law firms and other labor union experts are required to disclose 
when employers have sought assistance from consultants who intend to directly “persuade” 
employees regarding union members. Under the proposed regulations e the definition of 
“persuader” activity would be expanded to include many activities currently recognized as labor 
law advice. 
 
These proposed changes would make it more difficult for employers, especially smaller-sized 
businesses, to access necessary legal assistance to help them comply with the complex and 
nuanced laws governing labor relations. It would make it more difficult for employers to 
understand how to legally discuss labor issues with their employees—effectively “gagging” them 
by preventing access to legal assistance and keeping many employees from hearing both sides 
of the unionization debate. 
 



The NAM filed extensive comments opposing the proposed rule and of note, the American Bar 
Association also filed opposition to these changes. The rule is still currently at DOL and it is 
unlikely to move to OMB prior to the election in November. 


