
RESOLUTION NO. 12-__ 
 
A Resolution of the City Council of the City of Whitefish, Montana, approving 
the terms of a Deed of Public Recreation Use Easement with the State of 
Montana, Board of Land Commissioners, and a Public Recreation Trail 
Easement with Two Bear Properties of Whitefish, LLC, with respect to the 
Whitefish Trail, and authorizing the execution of documents. 

 
WHEREAS, the Montana Board of State Land Commissioners ("State Land Board"), 

Montana Department of Natural Resources and Conservation ("DNRC"), the City of 
Whitefish, the Whitefish community and a diverse group of stakeholders through the 
Whitefish Trust Lands Advisory Committee, developed an unprecedented partnership to 
plan, manage, and conserve 13,000 acres of State Trust Land in the Whitefish area; and 

 
WHEREAS, following two years of study and public input,  on July 5, 2005, the City 

Council of Whitefish by Resolution No. 05-18 adopted the Whitefish School Trust Lands 
Neighborhood Plan ("Neighborhood Plan") prepared by the Whitefish Trust Lands Advisory 
Committee; and 

 
WHEREAS, in 2005, the City of Whitefish and Flathead Gateway Partners, now 

known as Whitefish Legacy Partners,  signed a memorandum of understanding ("MOU") to 
engage the general public in a process to develop and  implement the Neighborhood Plan's 
recommendation for a recreational use trail; and 

 
WHEREAS, in 2006 an 18-member citizen committee completed "A Trail Runs 

Through It" Master Plan for a continuous recreational trail network encircling the greater 
Whitefish area (now known as the "Whitefish Trail") through implementation of the 
Neighborhood Plan with the State Land Board, public agencies, local governments,  private 
land owners, area businesses, community groups, and individuals as partners; and 

 
WHEREAS, in 2008, the City and Whitefish Legacy Partners signed a memorandum 

of understanding (MOU) to begin the development and construction of Phase 1 of the 
Whitefish Trail through the establishment of an advisory "Steering Committee," by each 
appointing two members; and 

 
WHEREAS, in 2008, the City, Whitefish Legacy Partners, and Michael Goguen 

("Goguen") reached an agreement for recreational use easements, the development and 
construction of a segment of the Whitefish Trail through Goguen's private property,  with 
use of Goguen's donation of $3 million dollars to assist the City and Whitefish Legacy 
Partners in achieving the objectives of the Neighborhood Plan, including trail construction, 
maintenance, and purchase of easements for trail corridors and conservation; and  

 
WHEREAS, in 2010, the Steering Committee announced the completion of the first 

phase of the Whitefish Trail, from Lion Mountain to Beaver Lake Road; and 
 
WHEREAS, following the State Land Board's approval in 2010, the City, Whitefish 

Legacy Partners, DNRC, Flathead County, and Montana Fish, Wildlife & Parks (FWP), 
entered into a MOU to establish a "Core Group" charged with developing recommendations
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for implementing the Neighborhood Plan, including the expansion of the Whitefish Trail 
recreation system; and 

 
WHEREAS, in 2011 the Montana State Parks Recreation Bureau awarded the City 

and Whitefish Legacy Partners a matching Recreational Trails Program grant of 
$500,000.00 for the planning, design, and construction costs of the Whitefish Trail, for the 
2011-2014 grant term; and 

 
WHEREAS, the City and Whitefish Legacy Partners entered into a MOU in 2011 to 

create the Legacy Lands Advisory Committee, responsible for the development of the 
Whitefish Trail, utilization of the Whitefish Trail Grant Fund, and investment of the 
donated funds with the Whitefish Community Foundation to accomplish the larger 
comprehensive objectives of the Neighborhood Plan, and the Whitefish Trail Operations 
Committee , responsible for overseeing the Whitefish Trail and advising the Legacy Lands 
Advisory Committee on the planning, design, construction and management of the 
Whitefish Trail; and 

 
WHEREAS, in order to carry out the goals of the Neighborhood Plan and secure in 

perpetuity public access, conservation, and recreation use of the unique and popular 
recreation areas of the Beaver Lakes area, the City and Whitefish Legacy Partners have 
negotiated the terms of the Deed of Public Recreation Use Easement, attached as Exhibit 1, 
held by the City as Grantee, and purchased for full market value with donated funds held by 
Whitefish Legacy Partners.  The Deed of Public Recreation Use Easement has been 
prepared and is available for the City Council and State Land Board's approval; and 

 
WHEREAS, Two Bear Properties of Whitefish, LLC, anticipates it will acquire 

580 acres of State Trust Land, as part of the State Land Banking program, located above the 
west shore of Whitefish Lake and included in the Neighborhood Plan, with the purpose of 
establishing a permanent, public recreational trail easement to be transferred to the City, as 
part of the Whitefish Trail Recreation System and subject to the terms of the Deed of Public 
Recreation Use Easement.  The Public Recreational Trail Easement, attached as Exhibit 2, 
has been prepared and will be available for the City's acceptance following State Land 
Board’s approval and closing, probably by the end of November 2012; and 

 
WHEREAS, the sale and purchase of State Trust Lands for full market value to 

acquire land and other property interests for the public benefit to ensure in perpetuity the 
Whitefish Trail Recreation System is consistent with Montana law and in the best interests 
and well-being of the Trusts and the people. 

  
NOW, THEREFORE, BE IT RESOLVED by the City Council of the City of 

Whitefish, Montana, as follows: 
 
Section 1: The Deed of Public Recreation Use Easement, attached as Exhibit 1, 

is hereby approved. 
 
Section 2: The Public Recreation Trail Easement granted by Two Bear Properties of 

Whitefish, LLC, and attached as Exhibit 2, is hereby accepted. 
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Section 3: The City Manager is authorized to execute the Deed of Public Recreation 
Use Easement on behalf of the City and acceptance of the Public Recreation Trail Easement 
from Two Bear Properties of Whitefish, LLC on behalf of the City. 

 
Section 4: This Resolution shall take effect immediately upon its adoption by the 

City Council and signing by the Mayor thereof. 
 
PASSED AND ADOPTED BY THE CITY COUNCIL OF THE CITY OF 

WHITEFISH, MONTANA, ON THIS ________ DAY OF _______________, 2012. 
 
 

  
John M. Muhlfeld, Mayor 

ATTEST: 
 
 
  
Necile Lorang, City Clerk 
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After recording, return to: 
Montana Department of Natural Resources 
and Conservation 
Trust Land Management Division 
Real Estate Management Bureau 
P.O. Box 201601 
Helena, Montana 59620 

Beaver Lakes Area 
DEED OF PUBLIC RECREATION USE EASEMENT 

THIS DEED OF PUBLIC RECREATION USE EASEMENT (hereinafter "Easement") is 
made this __ day of , 2012, by THE STATE OF MONTANA, BOARD OF LAND 
COMMISSIONERS, whose principal address is 1625 Eleventh Ave, Helena, Montana, 59620, 
(the "Grantor"), to the CITY OF WHITEFISH, MONTANA, whose address is 418 E. Second 
St., Whitefish, Montana (the "Grantee"). 

Exhibits to this Easement include the following, all of which are incorporated herein 
by reference: 

Exhibit A - Legal Description of the Property 
Exhibit B - Map of the Property 
Exhibit C - Baseline Map with Roads and Trails 
Exhibit D - Statewide Forest Management Standards, as amended 
Exhibit E - Recreation Plan, as amended 

I. RECITALS 

WHEREAS, the Grantor is the owner of certain real property in Flathead County 
(hereinafter the "Easeme:(lt Area"), legally described in Exhibit A and depicted in Exhibit B; and, 

WHEREAS, tQ.e Easement Area is designated as "public lands of the state" that comprise 
the "Public School Fund". articulated under Article X, Sections 2 and 11 of the Montana 
Constitution, and is held in trust for the benefit of six beneficiaries: the Common Schools (K-12 
Education) Trust; the School of Mines Trust; the State Normal School; the Montana State 
University- Second Grant Trust; The Montana State University- Morrill Trust; and the Public 
Buildings Trust (hereinafter collectively referred to as the "Trusts"). These lands ("State Trust 
Lands") may be disposed of for the generation of revenue for the purposes for which they have 
been granted, consistent with general laws providing for such disposition and when the full
market value for the disposition has been paid or safely secured to the State of Montana; and, 

WHEREAS, the Montana legislature, mindful of its constitutional obligations under 
Article X, Sections 2 and 11 of the Montana Constitution, directed that the State Trust Lands be 
held in trust for the benefit of the Trusts by the Montana Board of Land Commissioners 
(hereinafter the "Land Board") for management under Mont. Code Ann. Section 77-1-202 
(2011), as amended, to secure the largest measure of legitimate and reasonable advantage to the 
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State, for the long-term financial support of education and for the attainment of other worthy 
objects helpful to the well-being of the people; and, 

WHEREAS, to the extent consistent with the powers and duties of the Land Board 
described in Mont. Code Ann. Section 77-1-202 (2011), the people are entitled to the general 
recreational access and use of state lands as provided by Mont. Code Ann. Section 77-1-101(5) 
(2011), to the extent that the Trusts are compensated for the value of the recreational use, as 
required by Mont. Code Ann. Section 77-1-202(2) (2011); and, 

WHEREAS, the unencumbered State Trust Lands and each of its associated rights
including the right to develop, the right of public access, and the right for public recreational 
use-represent collectively a valuable trust asset, no part of which may be disposed of except in 
pursuance of general laws providing for such disposition, and until the full market value of the 
estates or interests disposed of have been paid or safely secured to the state as required by Article 
X, Section 11 of the Montana Constitution; and, 

WHEREAS, State Trust Lands are managed under a "multiple-use management" concept 
defined in Mont. Code Ann. Section 77-1-203 (2011), as the "harmonious and coordinated 
management" of all the various resources of the state lands; and, 

WHEREAS, the coordinated management of the Easement Area is within the area 
administered by the "Whitefish Area Trust Lands Neighborhood Plan" (hereinafter "the 
Neighborhood Plan") approved by the Land Board in 2004, and subsequently adopted by 
Flathead County, Montana and the City of Whitefish in 2005 and managed in accordance with 
State law. The goals of the Neighborhood Plan emphasize transactions that conserve Montana's 
plant, fish and wildlife habitat, protect clean water, minimize wildlife risk, enhance rural 
character, provide quality public recreational access, and generate long-term and full market 
economic return for Montana's trust beneficiaries; and, 

WHEREAS, in order to carry out the goals of the Neighborhood Plan, the City of 
Whitefish and Whitefish Legacy Partners have developed partnerships with private landowners 
and state and federal agencies; have developed plans to guide the development and execution of 
the conservation, recreation and revenue-generation concepts in the Neighborhood Plan such as 
the 2006 "A Trail Runs Through It" Master Plan (TRTI); have facilitated conservation/recreation 
based land transactions, and have constructed a public recreation system called the "Whitefish 
Trail" based on the TRTI; and, 

WHEREAS, the Easement Area contains popular recreation areas, important to the 
people of the State of Montana and residents of the City of Whitefish and Flathead County; and 
ensuring continued public access and traditional recreational use by the general public, consistent 
with the goals of the Easement, is in the public interest; and, 

WHEREAS, the predominantly forested land in the Beaver-Skyles area constitutes an 
important wildlife corridor and contains an outstanding mixture of low elevation forests, 
important water features, sensitive natural communities, diverse wildlife and plant habitat, and 
high scenic and recreation value; and, 
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WHEREAS, the Easement Area has a long history of forest management use compatible 
with public access, conservation, and recreation values which Grantor and Grantee agree is a use 
compatible with the terms of this Easement that is in the public interest and should continue in a 
manner consistent with the Grantor's fiduciary responsibilities on behalf of the Trusts; and, 

WHEREAS, continued management of the Easement Area as a "working forest" provides 
a renewable, long term source of forest products; provides for long term management of the 
forest in accordance with best management practices to prevent erosion, sedimentation and other 
degradation of soil and water resources; maintains a natural resource base for a forest products 
economy; and supports further investment in local businesses and community services that 
depend directly upon, or provide ancillary services to the forest products industry, all of which 
are worthy objects helpful to the well-being of the Trusts and the people; and, 

WHEREAS, this grant is made pursuant to the Land Board's general authority under 
Mont. Code Ann. Section 77-1-202 (2011), and more specifically under its easement authority in 
Mont. Code Ann. Section 77-2-101 (2011); and, 

WHEREAS, the Grantee seeks to carry out the purposes. terms, and exhibits of the 
Easement in their entirety, in order that the Easement Area remains subject to Grantor's 
management of the trusts for their primary purpose as classified timber land, open and available 
to the public for general recreation use; and, 

WHEREAS, the Grantee is authorized to acquire land and interests in land under City of 
Whitefish Resolution Number 12-__ , adopted by the Whitefish City Council on November 5, 
2012, consistent with the 2004 Whitefish Area Trust Lands Neighborhood Plan, and the 2006 "A 
Trail Runs Through It" Master Plan; and, 

WHEREAS, this Easement has been purchased by the Grantee for full market value with 
funds from Whitefish Legacy Partners, Inc., a tax exempt Montana non-profit corporation; and, 

WHEREAS, Grantor and Grantee agree that they are unable to foresee all potential future 
land uses, technologies; occurrences or opportunities affecting the Purposes of the Easement, and 
Grantor and Grantee will undertake all necessary acts to carry out the Purposes of the Easement. 

II. AGREEMENT 

In consideration of the sums paid by the Grantee for this Easement, and in further 
consideration of the mutual covenants and terms contained in this Easement, and pursuant to the 
laws of the State of Montana, Grantor grants and conveys to the Grantee, and the Grantee 
accepts, a public park and recreation easement (the "Easement") in perpetuity consisting of the 
following rights and restrictions over and across the Easement Area described in Exhibit A and 
depicted in Exhibit B. This Easement shall run with the land, and shall bind future purchasers, 
successors, assigns and transferees of all or part of the Easement Area. 

A. PURPOSES 
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1. Grantor and Grantee agree that the purpose of this Easement is to allow for the Grantor's 
continued management of the Easement Area for commercial timber or in any other way 
subsequently determined to be consistent with its legal obligations to the beneficiaries of 
the Trusts and the terms of the Easement, while simultaneously protecting the public 
access, public recreation, forestland, and trust values (hereinafter "Values") of the State 
Trust Lands described in this Easement. 

2. The City of Whitefish has purchased this Easement to perpetually protect the Values of 
the State Trust Lands described in this Easement with the Grantor retaining fee title to 
and overall management of the Land, subject to the terms and conditions of this 
Easement. 

3. To assure the access to and availability of the Easement Area for general recreational use 
by the public, including noncommercial, hunting, fishing, and other recreation activities 
determined by the Land Board to be compatible with the use of the State Trust Lands; 
and to protect in a manner consistent with the Grantor's fiduciary responsibility to the 
Trusts and consistent with the terms of this Easement, the Easement Area's Values for 
the benefit of the Trusts and the public. 

4. To ensure the long term, professional management of the forest resources through 
forestry activities permitted hereunder; and to provide for commercial production of 
forest products in a manner compatible with the Values of the Easement Area. 

5. To provide for any other form of management for the benefit of the Trusts allowed under 
the Grantor's retained rights and consistent with the terms of this Easement. 

B. GRANTOR'S RIGHTS AND DUTIES 

Grantor reserves to itself, its heirs, successors, and assigns, in addition to the specific 
reservations made elsewhere in this Easement, all rights not granted or restricted in this 
Easement and all rights accruing from ownership of the Easement Area, including the right to 
engage in or permit others to engage in all uses of the Easement Area that are not expressly 
prohibited or restricted by this Easement and are agreed to be consistent with the purposes of this 
Easement, as set forth in Section lIA. The following enumerated rights are expressly reserved 
and, though not an exhaustive recital of consistent uses and practices, are deemed consistent with 
this Easement. As specified in the paragraphs below, Grantor's exercise of certain of these rights 
is conditioned upon prior notice to the Grantee under the procedures provided for in Paragraph 
II.F of this Easement (hereinafter referred to as "Prior Notice"). Furthermore, Grantor's exercise 
of many of these rights is conditioned upon Grantor's adherence to the Statewide Forest 
Management Standards (hereinafter "Exhibit D"). 

1. Forest Management. Grantor reserves the right to conduct forest management and 
improvement activities, including commercial timber harvest, on all portions of the 
Easement Area, subject to the following provisions. All timber sales within the Easement 
Area will include as an objective the maintenance of existing recreational uses and 
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provision for any proposed future recreational use that has been identified in an adopted 
Recreation Plan, (hereinafter "Exhibit E"). 

a. Grantor reserves the right to conduct forest management in the Easement Area but 
outside of the designated Recreation System identified in Exhibit C, such activities to 
be conducted pursuant to the requirements of Exhibit D, and in accordance with the 
terms of the Easement. Grantor will provide Grantee with Prior Notice of forest 
management activities in advance of and in addition to the statutorily-required notice 
provisions of the Montana Environmental Policy Act (hereinafter "MEPA"). 

b. Grantor may enter into a contract with, or issue a license to, a third party for that 
party to conduct commercial timber harvest or other timber management activities on 
the Easement Area. Any such third-party management activities must not materially 
interfere with the rights granted to Grantee or retained by Grantor in this Easement 
and must be consistent with all provisions of this Easement, and Grantor must retain 
and accept full responsibility for compliance with these provisions. Timber harvest 
rights conveyed to a third party pursuant to this paragraph must be for a specified 
term of harvest activity. 

c. Transfer of Ownership. In the event that all or part of the underlying fee ownership 
interest is transferred by Grantor as provided in Paragraph ILB .11, or in the event that 
Grantor transfers its timber rights, Grantor shall require the transferee to prepare or 
adopt a forest management plan consistent with this Easement, which incorporates the 
Statewide Forest Management Standards in Exhibit D which provide for a healthy 
and biologically diverse forest, prevention of soil erosion and preservation of soil 
productivity, preservation of water quality, wetlands and riparian zones, preservation 
of scenic character, and enhancement of wildlife habitat and recreational resources. 

2. General public access. 

a. Grantor holds, for the benefit of the public, the right of and duty to the public to 
access the Easement Area for general recreation use pursuant to Mont. Code Ann. 
Sections 77-1-203 (2011); and 77-1-801 through 77-1-815 (2011); and Admin. R. 
Mont. 36.25.143 through 36.25.162, as amended, and subject to the terms of this 
Easement. Grantor agrees to take no action, other than that authorized by this 
Easement, statute, or rule, to limit, prohibit or discourage access to the Easement 
Area. 

b. In the event that all or part of the Easement Area is transferred as provided in 
Paragraph ILB .11, Grantor shall ensure that proper notice is provided to Grantee for 
Grantee to exercise the Grantee's Executory Right of Public Access, as provided in 
Paragraph II.C.3. 

3. Roads. The right to construct, reconstruct, use, maintain, improve, and repair roads as 
needed to facilitate Grantor's management of the State Trust Lands and consistent with 
the terms of this Easement subject to the following: 
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a. The right to reconstruct, use, maintain, improve, and repair roads in existence as of 
the date of the Easement is reserved by Grantor, as depicted on Exhibit C, for the 
management purposes allowed by this Easement. This right includes the right to 
decommission, and/or reclaim roads that will no longer be used for resource 
management purposes. 

b. The right to construct additional roads, not in existence as of the date of this 
Easement, is reserved by the Grantor; provided that the Grantor gives Prior Notice to 
Grantee which Notice includes road location and construction plans, in advance of, 
and in addition to statutorily required notice provisions of MEP A; and further 
provided that roads are available for public non-motorized use, subject to applicable 
law and subject to necessary closures and management constraints identified in 
Paragraphs ILB.7 and ILCA, and otherwise in compliance with this Easement. If a 
new road extinguishes a designated trail or a component of the then existing 
Recreation System, as defined herein, Grantor agrees to relocate or restore the trail to 
provide substantially the same type and level of access. A new road may cross a 
designated Trail Corridor or component of the Recreation System without triggering 
the requirement to relocate or restore the Trail Corridor or component of the 
Recreation System, so long as the number of road crossings does not exceed three 
crossings per mile of the Recreation System. 

c. The right to change the road classification, gate location, or type of road surface, from 
that existing at the time the Easement, subject to Prior Notice to Grantee, and in 
compliance with the Easement. 

d. In addition, Grantor may not block or otherwise discourage access to the Easement 
Area, except as specifically provided by this Easement, by vehicles from and over 
abutting Public Roads for access to the trailheads and other established recreational 
access points, such as the fishing access sites. 

4. Structures. 

a. The right to maintain, renovate, repair, remove, improve, or replace existing 
residential and nonresidential structures, including but not limited to bridges, ditches, 
gates, fences, cattle guards, and culverts necessary for the land management activities 
allowed by this Easement. 

b. The right to place and construct new nonresidential structures necessary for the land 
management purposes allowed by this Easement, provided that: 

(i) The Grantor may not construct or place a permanent timber processing mill on 
the Easement Area; and 

(ii) The temporary placement of equipment and machinery for log chipping, tree 
limbing or scaling, or otherwise preparing logs for loading or shipment from 
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the Easement Area is not deemed to be a "timber processing mill" and thus is 
permitted. 

c. Grantor n;tay construct or place on the Easement Area for temporary use a residential 
building or structure for resource-management purposes only, including but not 
limited to forest management; sand, gravel, mineral extraction; and road work. 

d. Any building or structure must be removed from the property upon conclusion of the 
use for which the building or structure was erected or placed on the Easement Area. 
Upon removal, the impacted site will be restored and reclaimed. 

5. Utility Lines, Communication Towers, Power Transmission Lines and Pipelines. Grantor 
reserves the right to construct or permit utility lines, communication towers, power 
transmission lines and pipelines (collectively referred to as a "utility facility") to be 
constructed on or across the Easement Area, in a manner that is consistent with the 
provisions of the Easement. 

6. Chemical and Biological Agents. Grantor reserves the right to utilize agrichemicals, 
fertilizers, and biological agents for silvicultural purposes and for control of noxious 
weeds, for control of other nonnative plants not listed as noxious weeds, and for control 
of animals in a manner that is consistent with the provisions of the Easement. 

7. Management of Public Use. Grantor reserves the right to regulate public use of the 
Easement Area to address reasonable concerns over the safety of Grantor, contractors, 
and the public for the use of the Easement Area, and as necessary to effect management 
of the Trust resource. Regulation shall be consistent with the provisions of this 
Easement. Grantor and Grantee will avoid closures of the Recreation System that 
unreasonably interfere with the public's right to access and use developed recreation 
improvements. Grantor will provide Grantee with Prior Notice of proposed regulations, 
closures or other management activities that would impact public use of the Easement 
Area. 

8. Grants of Access. 

a. Grantor shall control and be responsible for road access, management, and use 
regulation subject to the terms of this Easement; however, nothing in this Easement 
may interfere with a third party exercising any right of legal access across the 
Easement Area that was in effect at the time of the grant of this Easement, including 
access rights granted by operation of law under Mont. Code Ann. Section 77-1-209 
(2011) and Admin. R. Mont. 36.25.1002. Grantor shall provide documentation of 
roads, and the rights of usage existing at the time of the grant of this Easement in the 
Easement Baseline Report provided for in Section E. 

b. Grantor reserves the right to cross the Easement Area to access for all lawful purposes 
any adjoining or nearby lands owned by Grantor, whether such land is owned by 
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Grantor at the time of the grant of this Easement or acquired by Grantor at a later 
time. 

c. Grantor reserves the right to extend access rights to permittees, lessees, licensees, 
contractors, etc. for use of lands owned by Grantor at the time of the grant of this 
Easement or acquired by the Grantor at a later time, subject to the following 
provisions: 

(i) On roads existing at the time of the grant of this Easement, as depicted on 
Exhibit C, the Grantor may, in its sole discretion, grant to third parties 
permanent or temporary access rights to cross the Easement Area, subject to 
Prior Notice to Grantee. Such right of use shall be consistent with this 
Easement, except such access rights guaranteed to Grantor's cabinsite lessees 
by Admin. R. Mont. 36.25.1002 shall be recognized notwithstanding the terms 
of this Easement. Grantor shall promptly provide the Grantee with a copy of 
any access easement, authorization, or agreement granted to a third party in 
the Easement Area. 

(ii) Grantor may grant to third parties permanent or temporary access rights on 
new roads, not in existence at the time this Easement is granted, subject to 
Prior Notice to Grantee, and provided that the grant of access and the location 
and construction plans for any new road do not interfere with or alter the 
rights granted to Grantee herein. 

(iii) On trails and other improvements within the Recreation System, and subject 
to Prior Approval of Grantee, which approval shall not be unreasonably 
conditioned, withheld or delayed, the Grantor may grant a temporary right of 
use on the Recreation System, provided that such use is consistent with the 
terms and conditions of this Easement and Grantor compensates Grantee for 
the increased maintenance, repair, or wear and tear caused to the Recreation 
System as a result of Grantor's issuance of a temporary right of use. 

d. Grantor shall provide Prior Notice for any legal modification in the scope, type, level 
or duration of use for an existing access right on a road at the date of this Easement. 
Unless otherwise prohibited, any legal modification shall be consistent with the terms 
of the Easement. For any access right not in existence at the time of this Easement on 
an existing road, the scope, type, level and purpose of use shall be consistent with the 
terms of the Easement and subject to Prior Notice. 

e. Future grants of access shall not prohibit public access to the Easement Area or 
inhibit recreational use by the general public. 

9. Oil, Gas and Mineral Exploration, Extraction and Development. Grantor reserves the 
right to all oil, gas and mineral exploration, extraction and development on the land, but 
must give Prior Notice pursuant to Paragraph ILF to Grantee in the event that Grantor 
wishes to pursue, or enters into any lease or other agreement for oil, gas and mineral 
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exploration, extraction and/or development on the Easement Area. Grantor shall relocate 
and restore Recreation System improvements impacted by the exploration or 
development activities, and require reclamation of site impacts. Grantor reserves the right 
to occupy so much of the surface of the Easement Area as is reasonably necessary for 
removal of the oil, gas, or minerals. 

10. Gravel, Decorative Rock Extraction and Use. Grantor may extract gravel, rock, 
decorative rock, and road fill material found within the Easement Area for the 
construction and maintenance of roads or for sale. A total of two separate gravel pits 
may be open at anyone time, and the exposed surface area of both gravel pits together at 
any time may not exceed an aggregate of five acres. Grantor shall relocate and restore 
Recreation System improvements impacted by the extraction activities, and gravel and 
borrow pits shall be re-graded and stabilized within a reasonable time after cessation of 
use. 

11. Subdivision and Real Property Conveyance. For the purposes of regulating subdivision 
and real property conveyance, the Easement Area is considered a whole and undivided 
parcel of land at the time of the grant of this Easement except as otherwise provided in 
this Section and notwithstanding any section designations, aliquot parts, government lots 
or other legal or technical divisions or subdivisions that may exist at the time of the grant 
of this Easement. The following provisions apply to any division and conveyance of the 
Easement Area, or any portion thereof: 

a. Grantor may sell, convey, exchange, quit-claim, devise, gift or otherwise transfer title 
to the Easement Area in its entirety or in any or all of ten separate lots, divided along 
the boundaries of the trust designations described in the Recitals and depicted in 
Exhibit B of this EaseIllent. 

b. Notwithstanding any other provision of this Paragraph, transfer of the Easement Area 
to a federal or state agency for ownership and management as public land is 
permitted, subject to the terms and conditions of this Easement and does not 
constitute a division or transfer under the limits provided in this Paragraph. 

c. Grantor shall provide Prior Notice to Grantee of any real property transfer, and such 
transfer must be effected with an express provision in the instrument of conveyance 
stating that the Easement Area, or any part thereof, is subject to the terms and 
conditions of this Easement. 

d. Grantor shall provide a copy of this Easement and any related documents to the 
purchaser or other successors in interest to the Grantor. The terms of this easement 
shall be considered a deed restriction on the transfer of the underlying fee-simple title. 

e. All rights to develop or use the Easement Area that are prohibited by or inconsistent 
with this Easement are extinguished and cannot be used to transfer development 
rights to other land, or to permit increased development on other land, or to achieve 
other regulatory mitigation credits or other similar accommodation on land not 
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subject to this Easement. For purposes of this Easement, development rights include, 
without limitation, any and all rights, however designated, now or hereafter 
associated with the State Trust Lands or any other property that may be used to 
compute development density, lot yield, or any other development variable of or 
pertaining to the State Trust Lands or any other property. 

12. Water Use. Maintenance, repair, and reconstruction of existing water facilities and the 
development of new water resources and facilities, including the diversion, withdrawal and 
use of water, consistent with valid water rights, for forestry operations and other uses 
consistent with the exercise of Grantor's rights provided herein; provided that any 
maintenance, repair, reconstruction, construction or development activities comply with 
state law and regulation and do not cause impairment of riparian areas, water quality or fish 
habitat. 

13. Recreation Plan. Grantor reserves the right to review and provide input to Grantee in the 
development of any Recreation Plan (a "Plan"), including any amendments, as prepared and 
submitted by the Grantee as provided in Paragraph II.C. The Plan will be approved 
automatically unless: Grantor notifies Grantee within forty-five (45) days of receipt of a 
Plan that the Plan fails to comply with this Easement or other applicable law; or the Plan or 
some portion thereof requires MEP A or other public review and comment process. If the 
Plan fails to comply with this Easement, Grantor will provide Grantee an opportunity to 
remedy the non-compliance. Grantor's notification of non-compliance shaUlist and 
describe in reasonable detail all alleged non-compliance issues with respect to the Plan. 
Grantee shall be allotted a reasonable time in which to cure any non-compliance. 

14. Inspect and Monitor. Grantor reserves the right to inspect all Grantee activities and 
facilities to ensure compliance with the Easement. 

15. Damage Prevention. Grantor reserves the right to prevent any activity on or use of the 
Easement Area that is inconsistent with this Easement; and to require the restoration of 
any areas or features of the Easement Area that may be damaged by inconsistent activity 
or use by the Grantee in this Easement. 

C. THE GRANTEE'S RIGHTS AND DUTIES 

Grantor conveys the following rights to the Grantee, its successors and assigns: 

1. Inspect and Monitor. Grantee reserves the right to inspect all Grantor activities and 
facilities to ensure compliance with the Easement. 

2. Right to Restrict Development. Grantee has the right to enforce residential and 
commercial development restrictions within or on the Easement Area, which rights have 
been terminated under Paragraph II.B.ll. Grantee does not have the right to develop or 
authorize development within or on the Easement Area for residential or commercial use. 
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3. Executory right of public access. Grantor grants and conveys to Grantee an Executory 
Right of Public Access. In the event all or any part of Grantor's underlying fee 
ownership interest in the Easement Area is disposed of as provided in Paragraph n.B .11, 
Grantor shall ensure that proper notice of such disposition is provided to Grantee prior to 
the final disposition. Upon the final disposition of the underlying fee ownership interest 
in a part or the entirety of the Easement Area as described above, Grantee shall record a 
Notice of Executory Interest (hereinafter "Notice") with the Office of Clerk and Recorder 
of Flathead County. Upon recordation of the Notice, the Grantee, its successors, or 
assigns, hold the rights, title and interest to the public's right to access within the 
Easement Area. Grantee may assign its Executory Right to a public entity subject to 
Prior Approval of the Grantor, which approval shall not be unreasonably conditioned, 
withheld, or delayed. 

4. Right of Public Access to Recreation System. Grantee shall maintain the right of public 
access in the Recreation System. Grantee may regulate public use of the Recreation 
System to address reasonable concerns over the safety of Grantee, contractors, and the 
public for the use of the Easement Area, and as necessary to effect management of the 
Recreation System. Regulation shall be consistent with the provisions of the Easement. 
Grantor and Grantee will develop standards to avoid closures of the Recreation System 
that unreasonably interfere with the public's right to access and use developed recreation 
improvements. 

5. Recreation System Planning, Development and Management. 

a. Grantee shall develop a Recreation Plan (attached hereto as Exhibit E), which 
provides the purpose, objectives, development, and management strategies for the 
Recreation System and Easement Area. The Plan shall address decision making 
responsibilities, funding, recreation system development, vegetation management, 
education, visitor management, and maintenance. 

b. The right to plan, construct, reconstruct, design, establish, maintain, and authorize 
permissible uses of the Recreation System in the Easement Area. This right includes 
the development of trails, trailheads and trailhead improvements; the installation of 
trail improvements such as steps, railing, bridges, culverts, benches, and small 
unlighted trail signs, day use areas, water access sites, picnic shelters and primitive 
camp sites for the use and benefit of the general public, subject to the terms of this 
Easement. 

c. Grantee is responsible for the management and use of the trail and lands by the public 
within the Recreation System. Recreation System construction, reconstruction, and 
maintenance not described in the Recreation Plan requires Prior Approval by the 
Grantor, which approval shall not be unreasonably conditioned, withheld or delayed. 

6. Recreation Use Authorization and Management Rights. Grantor grants to Grantee the 
following public use management rights, which may be assigned, delegated, or contracted 
to another entity upon Prior Notice to Grantor. 

Beaver Lakes Area Deed of Public Recreation Use Easement-FINAL Page 11 



City Council Packet   11/5/2012   Page 238 of 376

a. Grantee may authorize non-commercial uses within the Recreation System in a 
manner consistent with this Easement and in accordance with the Recreation Plan, as 
amended and incorporated by reference in Exhibit E, including the authorization for 
the Beaver Lake Fishing Access Site which provides a public fishing access facility, 
including a boat launch and a parking area. 

b. Grantee may authorize non-commercial uses outside of the Recreation System, with 
Prior Notice to Grantor, and Prior Approval of Grantor if the authorized use is 
expected to involve 150 or more individuals. 

c. Right to signage. Small unlighted signs may be placed on the Easement Area by 
Grantee for the purposes of identifying and educating the public about the 
recreational improvements, directing public use and conduct to and through the 
Recreation System, educating the public about the Values of the Easement Area, 
including those associated with Easement Area and State Trust Lands generally, and 
otherwise achieving the goals of this Easement. 

d. Right to manage vegetation solely in conjunction with Recreation System planning, 
development, construction and maintenance activities. 

e. Right to host non-commercial public events such as equipment demonstrations, 
outreach activities, fundraising activities, educational activities, hikes, and bike 
events. 

7. Right to future recreational improvements. Grantee may apply to Grantor for the 
placement of additional improvements such as a limited number of trailheads and trail 
corridors, parking areas, campsites apd picnic areas for public use; subject to the 
Grantor's Prior Approval as to size, specific location, and design; and subject to the 
Grantee's payment of additional compensation for the placement of such improvements, 
approval for which shall not be unreasonably withheld. 

8. Road Maintenance. Grantor and Grantee shall enter into a binding Memorandum of 
Understanding (hereinafter "MOU") regarding maintenance of roads used to provide 
vehicular access to the Easement Area and Recreation System trailheads. The MOU will 
outline the maintenance activities, roads to be maintained, and cost sharing for Road 
Maintenance between Grantor and Grantee, among other mutually agreeable road 
maintenance issues. 

9. Forest Management. 
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a. Subject to the rights reserved to the Grantor in Paragraph II.B.l, Grantee may request 
a modification to a timber sale plan involving lands within the Easement Area but 
outside of the Recreation System. Grantor will be compensated by Grantee for the 
loss of revenue, if any, attributable to the Grantee's request only if Grantor's timber 
sale activities are otherwise in compliance with this Easement and Grantee requests 
additional modification. Grantee shall owe no compensation for requests to modify 
any timber sale if such sale is not in compliance with this Easement or if requests are 
received and followed as a result of comments received during MEP A review or any 
Equivalent Process. 

b. Grantee has purchased the timber rights within the designated Recreation System as 
defined in and identified by Exhibit C, and all future components of the Recreation 
System identified and agreed to by the parties in Exhibit E. Grantee is solely 
responsible for the management of the timber within the corridor. Grantee may 
request that Grantor or other third party harvest timber within the Recreation System, 
provided that the forest management activities will take place in accordance with the 
provisions of Exhibit D, and in accordance with state law. Grantee may enter into a 
contract with a third party for that party to conduct commercial timber harvest or 
other timber management activities within the Recreation System. Grantee must 
obtain a Land Use License to cross State land for timber management activities 
within the Recreation System. Any such third-party management activities must not 
materially interfere with the rights granted to Grantee or retained by Grantor in this 
Easement. Grantee will provide Grantor with Prior Notice of forest management 
activities within the Recreation System. 

10. Damage Prevention. The right to prevent any activity on or use of the Easement Area 
that is inconsistent with this Easement; and to require the restoration of any areas or 
features of the Easement Areathat may be damaged by inconsistent activity or use by the 
Grantor of this Easement. 

D. RESTRICTIONS ON GRANTOR'S ACTIVITIES 

Without limiting this general prohibition, the following activities and uses are expressly 
prohibited or restricted. 

1. Forest Management. Grantor does not retain the right to conduct forest management 
activities within the Recreation System unless specifically requested by Grantee as 
provided for in Paragraph ILC.9. 

2. Subdivision. The partition, division, subdivision or de facto subdivision of the land for 
any use is prohibited, except as specifically provided for in Paragraph II.B.II. 

3. Land Use. Except as specifically provided in Paragraph ILB .11, no residential, industrial, 
or commercial development or building development activities are permitted on the 
Easement Area. 
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4. Roads. The right to construct, reconstruct, use, maintain, improve, and repair roads may 
not discourage access to and use of the Easement Area, including the Recreation System 
constructed by Grantee, by the general public for traditional non-motorized recreational 
uses 'except to the extent necessary to facilitate Grantor's management of the Easement 
Area for the benefit of the Trusts. Grantor's exercise of its right is further conditioned in 
that: 

a. Grantor will provide Prior Notice to Grantee before decommissioning any roadway. 

b. Grantor shall not decommission any roadway that provides motorized access to a 
designated trailhead within the Recreation System without Grantee's Prior Approval. 

5. Buildings and Structures. The construction or placement on the Easement Area of any 
building or structure is prohibited, except as specifically provided for in Paragraph II.B.4 
of this Easement. 

6. Shooting Preserve and Related Activities. The use of the Easement Area as a game farm, 
game bird farm, shooting preserve, fur farm, zoo, or menagerie, or in connection with the 
ownership, leasing, keeping, holding, capture, propagation, release, introduction, or trade 
in any domestic or wild animal is prohibited. 

7. Waste Disposal. The processing, dumping, storage or other disposal of waste, refuse, and 
debris on the Easement Area is prohibited, except for nonhazardous and nontoxic 
materials generated by activities permitted on the Easement Area. Wood waste products 
generated through forest management activities on the Easement Area may be disposed 
of on the Easement Area in a manner consistent with Exhibit D. 

8. Hazardous Materials. Any petroleum products, explosives, hazardous substances, toxic 
substances, and any other substance which may pose a present or potential hazard to 
human health or the environment shall not be released or dumped on the Easement Area 
at any time, and shall not be stored or used, except as lawfully stored and used in 
necessary quantities for silvicultural purposes or for the oil, gas, and mineral exploration 

. and development rights retained by the Grantor in this Easement. The installation of any 
underground storage tank is prohibited. 

9. Restriction of Public Access Rights. Grantor will refrain from taking action to prohibit or 
unreasonably limit public outdoor recreational use of the Easement Area except to the 
extent necessary to conduct Grantor's activities for the benefit of the Trusts and as 
explicitly provided in II.B.7 of this Easement. Users of the Recreation System shall not 
be required to purchase a recreational use permit so long as their use is restricted to the 
Recreation System. Recreational use of the Easement Area outside of the Recreation 
System requires all permits required by state law. 

E. EASEMENT BASELINE REPORT 
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Grantor and Grantee agree to develop an Easement Baseline Report (hereinafter 
"Report") within ninety (90) days of the Effective Date of this Easement. The Report will 
include an accurate representation of the condition of the Easement Area as of the date of the 
conveyance of this Easement, and a description of all current roads, planned roads, skid trails, 
recreation trails and planned recreation trails and related improvements. 

F. PRIOR NOTICE AND PRIOR APPROVAL 

Whenever Grantor or Grantee is required to provide notice under the terms of this 
Easement, the notifying party ("Notifying Party") must notify the other party ("Notified Party") 
before undertaking certain activities that are not subject to approval by the Notified Party. This 
requirement, termed "Prior Notice," informs the Notified Party of the location and type of 
potential impacts on the Easement Area from a planned or proposed action of the Notifying 
Party. Whenever Prior Notice only is required under this Easement, the Notifying Party shall 
notify the Notified Party in writing not less than thirty (30) days prior to the longer of: (i) the 
date the party intends to undertake the activity giving rise to the notice requirement; or (ii) initial 
public notice if the activity is subject to MEP A or Equivalent Process analysis 

Whenever required under the terms of this Easement, a party hereto ("Requesting Party") 
must obtain approval from the other party ("Approving Party") before undertaking certain 
specified activities. This requirement is termed "Prior Approval." Whenever Prior Approval is 
required, the Requesting Party shall request approval for the proposed activity, not less than sixty 
(60) days before the proposed date that the activity is to be initiated. The request must describe 
the nature, scope, design, location, timetable and any other material aspect of the proposed 
activity in sufficient detail to permit the Approving Party to make an informed judgment as to the 
consistency of the proposed activity with this Easement. The Approving Party has sixty (60) 
days from its receipt of the request to notify the Requesting Party of its approval or denial of the 
activity unless MEPA or Equivale,nt Process analysis is required before the Approving Party may 
render a decision, in which case the time for approval shall be extended only to the minimum 
extent necessary to complete the MEPA review or Equivalent Process. In any such instance, the 
Approving Party's approval shall not be unreasonably denied. 

If the Approving Party does not send its response to the Requesting Party's request within 
sixty (60) days of receipt or does not inform the Requesting Party that the Prior Approval process 
must be extended, then the proposed activity shall be deemed approved, and the Approving Party 
shall have no further right to object to or modify the activity identified by such request, unless or 
except when the requested activity violates the terms of this Easement, or unless the requested 
activity or the deemed approval violates Montana Law. 

The Notifying Party shall be under no liability or obligation for any failure to give Prior 
Notice for any activity undertaken by the Notifying Party necessitated by virtue of fire, flood, or 
other unforeseeable event, or any other emergency; however, after such an event, if there is 
damage to the Easement Area, the Notifying Party shall notify the Notified Party of the damage 
as soon as is practicable. 
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Any notice, response, demand, request, consent, approval, denial, or communication that 
either party desires or is required to give to the other shall be in writing and either served 
personally or sent by registered or certified mail, return receipt requested, or delivered by 
overnight courier or personal delivery service with documentation of receipt and the date of 
delivery. A notice is considered given on the date of its receipt; a response is considered given on 
the date of its posting by the respondent. Communications should be addressed as follows: 

To Grantor: 

With a Copy To: 

To Grantee: 

With a Copy To: 

The Department of Natural Resources and Conservation 
Northwestern Land Office 
655 Timberwolf Parkway, Suite 1 
Kalispell, MT 59901 

The Department of Natural Resources .and Conservation 
The Department Director 
P.O. Box 201601 
Helena, MT 59620 

City of Whitefish 
Attention: City Manager 
418 E. Second St. 
Whitefish, MT 59937 

Whitefish Legacy Partners, Inc. 
P.O. Box 1895 
Whitefish, MT 59937 

Or to such address as either party from time to time shall designate by written notice to 
the other. 

G. REMEDIES FOR UNAUTHORIZED USES AND PRACTICES 

If the Grantee detelJIlines that the Grantor has violated the terms of this Easement or that 
a violation is threatened, the Grantee shall give written notice to the Grantor of the violation and 
demand corrective action sufficient to cure the violation and, where the violation involves injury 
to the Easement Area resulting from any use or activity inconsistent with the terms of this 
Easement, to restore the portion of the Easement Area so damaged. 

If the Grantor determines that the Grantee has violated the terms of this Easement or that 
a violation is threatened, the Grantor shall give written notice to the Grantee of the violation and 
demand corrective action sufficient to cure the violation and, where the violation involves injury 
to the Easement Area resulting from any use or activity inconsistent with the terms of this 
Easement, to restore the portion of the Easement Area so damaged. 
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If a violating party fails to cure the violation within thirty (30) days after receipt of notice 
from the other party of a violation-or under circumstances where the violation cannot be cured 
within this 30-day period such longer period as the parties agree is necessary or reasonable if the 
parties cannot agree to a cure period-the non-violating party may pursue any remedy at law or 
in equity. Alternatively, the non-violating party may, in its sole and absolute discretion, seek 
specific performance, injunctive relief, and/or cure such violation if the violating party refuses or 
fails to cure within the applicable time period, or emergency circumstances or prevention of a 
threatened breach requires more immediate enforcement action. The violating party shall pay all 
reasonable costs and expenses of any kind incurred by the non-violating party in curing the 
violation. Nothing prevents either party from seeking injunctive relief, as allowed under 
Montana law. 

Nothing contained in this Easement may be construed to entitle either party to bring any 
action against the other party for any injury to or change in the Easement Area resulting from 
causes beyond the party's control, including, without limitation, fire, flood, storm, and natural 
earth movement, or from any prudent action taken to prevent, abate, or mitigate significant injury 
to the Easement Area resulting from such causes. 

H. EXTINGUISHMENT, CONDEMNATION AND REIMBURSEMENT 

This Easement constitutes a real property interest immediately vested in the Grantee. It is 
the unequivocal intention of the parties that the recreation purposes of this Easement be carried 
out in perpetuity, and this intention is reflected in the Grantee's payment to secure public 
recreational access in perpetuity. If circumstances arise in the future that render the purposes of 
this Easement impossible to accomplish, this Easement may be terminated, whether in whole or 
in part, by executing a recordable document evidencing the termination of this Easement or by 
instituting judicial proceedings in a court of competent jurisdiction. The parties agree that 
changed economic conditions of either party may not be considered as circumstances justifying 
the modification or termination of this Easement. 

If this Easement is terminated by judicial proceedings, or should any of Grantee's interest 
in this Easelp.ent be extinguished by the exercise of the power of eminent domain, or acquired by 
purchase in lieu Df condemnation with the Prior Notice, the Grantee is entitled to the value of the 
rights acquired as determined by judicial proceedings. Grantee is further entitled to the value of 
any improvements to the land constructed as part of the Recreation System to the extent that such 
improvements are made by or at the expense of Grantee. 

I. ASSIGNMENT 

This Easement is transferable and may be assigned by the Grantee to a public entity 
authorized to acquire and hold such Easement under the laws of the state of Montana, subject to 
the written approval of the DNRC Director. As a condition of such transfer, the Grantee shall 
require that the public recreation values and conservation purposes that this Easement is intended 
to advance shall continue to be carried out in perpetuity. 
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J. AMENDMENT 

If circumstances arise under which an amendment to or modification or restatement of 
this Easement is appropriate, the Grantor and the Grantee are free to jointly amend and/or restate 
this Easement; provided that no amendment or restatement may be allowed that will render this 
Easement or any portion thereof void, and any amendment must be consistent with the purposes 
of this Easement and agreed to by both parties. 

K. RECORDATION 

Grantee shall record this instrument or an abstract of it in a timely fashion in the official 
records of the Flathead County, Montana Clerk and Recorder's Office, and may re-record it at 
any time as required to preserve its rights in this Easement. 

L. DEFINITIONS 

The following terms shall have the definitions ascribed to them below: 

1. "Commercial Use" means any activity in which an individual, corporation, group, or 
other entity charges a fee or obtains other consideration. Such uses include but are not 
limited to outfitting, guiding, and equipment sales. Such uses also include any industrial 
enterprise, retail sales outlet, business and professional office building, warehouse, motel, 
hotel, hospitality enterprise, commercial use, multifamily residential development, or 
other similar business. Commercial uses do not include fundraisers, equipment 
demonstrations, and organized events that do not generate profit for an individual, 
corporation, or other for-profit entity. 

2. "Decommission" means to remove a road from service to prevent motorized use. 
Decommissioning of a road may be accomplished by gating or otherwise blocking access 
to the road. 

3. "Easement Area" means the land encumbered by this Easement, as identified in Exhibits 
A and B, including the Trail Corridor and Recreation System. 

4. "Ecological Values" means the importance Montanans place on natural and scenic open 
space, water, native plants, fish, wildlife, cultural resources, and public lands of the State 
held in trust for the people. These values are ensured by Montanans' fundamental Article 
II, Section 3, Constitutional right to a clean and healthful environment and the 
interrelated mandate provided in Article IX, Section 1, of the Montana Constitution, that 
the State and each person shall maintain and improve a clean and healthful environment 
in Montana for present and future generations; and are further recognized by the 
codification in statute of rights of access, use, and enjoyment of "Montana's quiet 
beauty." 

5. "Effective Date" means the date on which the Easement has been signed by both parties 
and approved by the Land Board. 
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6. "Equivalent Process" shall mean the federal process required for action on the Easement 
Area if the Easement Area is owned by any federal agency or the United States of 
America, or a process equivalent in all respects to MEP A, including but not limited to 
public comment periods, if the Easement Area is owned by any person or entity other 
than the State of Montana or the United States of America. 

7. "Noncommercial Uses" mean uses which do not generate fees or other consideration for 
an individual, corporation, group, or other entity. Noncommercial uses include 
fundraisers, equipment demonstrations, and organized events such as classeS, races, and 
group activities. 

8. "Parcel" means any piece of land not larger than one section. 

9. "Public Entity" means any governmental agency or entity, whether federal, state or a 
subdivision of the state. 

10. "Purposes" means the Purposes outlined in Section II.A herein. 

11. "Reclamation" means the return of lands disturbed by a toad bed, timber management 
activities, or mineral management activities to a state comparable to that of the pre
disturbance landscape or to a state that allows for recreational use without danger to the 
public. 

12. "Recreation System" shall mean all trails, including the Trail Corridor, trailheads and 
trailhead improvements, trail improvements such as kiosks, steps, railing, bridges, 
culverts, benches, and small unlighted trail signs, vault toilets, day use areas, water and 
fishing access sites, boat ramps, and future improvement, subject to the terms of the 
Easement, within the Easement Area for the use and benefit of the general public. 

13. "State Trust Lands" mean lands owned by the State and managed by the Board of Land 
Commissioners to generate revenue for designated beneficiaries pursuant to Article X, 
Section 11 of the Montana Constitution and Mont. Code Ann. Section 77-1-202 (2011). 

14. "Statewide Forest Management Plan" means the Administrative Rules of Montana 
(ARM) for State Forest Land Management (ARM 36.11.401 through ARM 36.11.471), 
the Montana Code Annotated (MCA) and ARMs for Streamside Management Zones 
(Sections 77-5-301 through 77-5-307, MCA (2011), and ARM 36.11.301 through 
36.11.313, respectively), and the Best Management Practices for Forestry in Montana, 
January 2006, as amended. 

15. "Trail Corridor" is the space or corridor through which the trail will pass. The trail 
corridor includes the trail tread and a buffer area totaling sixteen (16) feet. 

16. "Transfer" means any disposition ofthe underlying fee title to the Easement Area, any 
portion of the Easement Area, or any disposition of the Easement itself. 

M. GENERAL PROVISIONS 

Beaver Lakes Area Deed of Public Recreation Use Easement-FINAL Page 19 



City Council Packet   11/5/2012   Page 246 of 376

1. Controlling Law and Venue. Any legal action arising under this Easement or relating to 
the subject matter of this Easement between Grantor and Grantee shall lie in Lewis and 
Clark County, Montana, regardless of the party initiating the action. 

2. Construction. Any general rule of construction to the contrary notwithstanding, this 
Easement must be liberally construed in favor of the grant to effect the purposes of this 
Easement and policy and purposes of Mont. Code Ann. Sections 77-1-202, 77-1-203, and 
77-1-801 (2011), et seq. If any provision in this Easement is found to be ambiguous, an 
interpretation consistent with the purposes of this Easement that would render the 
provision valid must be favored over any interpretation that would render it invalid. 

3. Conflicting Provisions. In case of conflict between the Recreation Plan, the Statewide 
Forest Management Standards, and the terms of this Easement, the Easement terms shall 
govern insofar as they do not conflict with state or federal law or regulation. 

4. Rights and Immunities. In consideration of the terms and conditions of this Easement, 
Grantor and Grantee rely upon all of the rights and immunities against liability to the 
fullest extent of State Law, as amended, and any successor provisions, and any other 
applicable provisions of law, including, but not limited to, Mont. Code Ann. Title 27, 
Chapter 1, Part 7; Mont. Code Ann. Title 70, Chapter 16, Part 3 (Restriction on Liability 
of Landowner for Recreation), and Mont. Code Ann. Title 2, Chapter 9 (Montana Tort 
Claims Act). 

5. Entire Agreement. This instrument sets forth the entire agreement of the parties with 
respect to this Easement and supersedes all prior discussions, negotiations, 
understandings, or agreements relating to this Easement, all of which are merged into this 
Easement. 

6. No Forfeiture. Nothing contained in this Easement will result in a forfeiture or reversion 
of Grantor's title in any respect. 

7. Severability. If any provision of this Easement is found to be invalid, the remainder of 
the provisions of this Easement will remain in force. 

8. Headings. The section headings provided in this Easement are for information purposes 
only. 

9. Non Waiver. No term or provision of this Easement shall be waived and no breach 
excused unless such waiver or consent is in writing and signed by the party claimed to 
have waived or consented. The waiver of any right shall neither represent nor be 
construed to be a waiver of any other right or a pattern of waiver of any rights, related or 
otherwise. 

10. Necessary Acts. The parties shall cooperate in good faith to perform such acts and 
execute such documents as may be necessary to carry out the intent of this Easement. 
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11. Successors. This Easement is binding on and inures to the benefit of the parties, 
successors and assigns, and continues as a servitude running in perpetuity with the land. 

12. Multiple Counterparts. This easement may be executed in one or more counterparts all of 
which shall be one and the same original document for all purposes. 

To Have and to Hold the said land with all appurtenances thereto unto the said Grantee 
and its heirs, successors and assigns forever. In Testimony Whereof the State of Montana has 
caused these presents to be executed by the Governor and to be attested by the Secretary of State 
and countersigned by the Director, Department of Natural Resources and Conservation, and the 
Great Seal of the State and the Seal of the State Board of Land Commissioners to be. hereunto 
affixed this __ day of December, 2012. 

Governor of the State of Montana 

Attest: 

Secretary of State 

Countersigned by: 

Director, Department of Natural Resources and Conservation 
By: 

Its: _______ ~ ____ _ 

ACCEPTED BY: GRANTEE 
City of Whitefish, a municipality under the laws of the State of Montana 
By: 

Its: ---------------

Beaver Lakes Area Deed of Public Recreation Use Easement-FINAL Page 21 
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Exhibit A - Legal Description of the Property 
--- End of Exhibit A -

Exhibit B - Map of the Property 
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Return to: 

Law Office of Diane Conradi 

PO Box 1424 

Whitefish, Montana 59937 

PUBLIC RECREATION TRAil EASEMENT 

The easement deed is hereby granted this_ Day of , 2012 by 

---------------' (hen�inafter referred to as "Grantor") whose address 
is to the City of Whitefish, a municipal corporation, 

(hereinafter referred to as "City") whose address is 418 E. Second St., Whitefish, Montana. 

WHEREAS, the Grantor owns and possesses certain real estate in Flathead County, 
Montana which land is particularly described as follows: 

Township 31 North, Range 22 West, MPM 
Section 16: E1/2;NW1/4;E1/2 SW1/4;N1/2 NW1/4 SW1/4 

Containing 580 acres, more or less (hereinafter "Property"); 

WHEREAS, on , 2012 the Grantor acquired the above-described 
Property from the State of Montana, as recorded on in the Office of 
the Flathead County Clerk and Recorder as Document No.--------

("Patent"); 

WHEREAS, the Grantor wishes to grant, and the City desires to obtain, a trail easement 
and right-of-way for non�motori�ed, public recreational purposes, including but not limited to 

hiking, bicycling, horseback riding, cross-country skiing, wildlife viewing, over and across, and 
limited to that portion of the Property in the approximate location depicted on the map 
attached hereto as Exhibit "A" and incorporated herein; 

WHEREAS City agrees, by accepting this easement, to honor the intentions of the 
Grantor stated herein; 

NOW THEREFORE, for value received, the sufficiency of which is hereby acknowledged, 

the Grantor hereby grants to the City, and to the City's successors and assigns, forever, a 

EXHIBIT"2" 
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perpetual, non-exclusive easement over and across the above-described real property, in the 
location, for the purposes and on the terms and conditions as set forth herein below: 

1. Purpose. This easement is granted for the purpose of constructing, using, maintaining, 
repairing, and improving a non-motorized public recreational trail. 

2. Description and Location of Easement. The easement corridor is approximately ten (10) 
feet wide, five feet on each side of the centerline, with such additional width as is necessary 
to accommodate and protect cuts and fills, and crosses along the Property in approximately 
the location shown on the map which is attached hereto as Exhibit "A". The Grantor and 
the City agree to accept the centerline of the trail as constructed as the true centerline of 
this easement. The easement corridor shall include any and all improvements. 

3. Limitation of Public Access. Nothing herein shall be construed as a grant to the general 
public, or to a person or persons, of the right to enter upon any part of the Property other 
than as described in Paragraph 2 above. 

4. Use of Easement by the Grantor. The Grantor reserves the right to use the area which is 
subject to the easement for purposes which will not interfere with the City's enjoyment of 
the rights granted by this Easement. 

5. Construction and Maintenance. The City will be responsible for the design, construction 
and maintenance of the trail easement, noxious weed control, litter control and 
maintenance of the trail bed,as long as the City, its successors or assigns, are the holders of 
the easement. The trail easement will be designed, constructed and maintained in 
accordance with the Whitefish Trail System Recreation Plan, as amended. The City will 
provide reasonable notice to Grantor prior to major construction or maintenance activities. 

6. Prohibited Uses. The following uses shall be prohibited by the City, its licensees, invitees or 
agents upon the lands covered by this easement: 

a. Use of any motorized vehicle or similar mechanical means of locomotion, including 
automobiles, motorcycles, snowmobiles, or other all-terrain vehicles, except as 
necessary for the construction and maintenance of the trail, with permission of the 
Grantor, or in case of emergency; 

b. Smoking of tobacco or other substances, or lighting of fires of any kind; 

c. Trapping or hunting with firearms, bow and arrows, or any other form of arms or 
weapons shall be prohibited; 

d. Discharging of firearms; 
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e. Overnight camping or sleeping. 

7. Reservation of Additional Management Limitations. The Grantor and the City shall have 
the right to impose additional limitations on uses within the trail easement area as is 
necessary in their discretion to preserve and protect the recreation values for which the 
easement is donated. 

8. Failure to Enforce. If the City, or its assign, fails to use the trail for its intended purpose, the 
Grantor, its heirs, successors or assigns, will notify the City of its failure to perform its 
obligations hereunder. The City shall have thirty (30) days from receipt of such notice: (A) to 
respond to the Grantor, contesting the assertion of noncompliance, or (B) to cure such 
default, or (C) in the event that, by the nature of default, such default cannot be cured 
within the thirty (30) day period, initiate reasonable steps to remedy such default and notify. 
the Grantor of the steps being taken and the projected date of completion. 

9. Termination. Parties agree that if the trail or a portion thereof is no longer needed as part 
of a public trail system the City shall furnish a release in recordable form to the Grantor, its 
heirs, successors or assigns. 

10. Modification. Any modification of this agreement or additional obligations assumed by 
either party shall be binding only if evidenced in writing signed by each party. 

11. Assignment. This easement may not be assigned without the prior, written permission of 
the Grantor. 

12. Easement to Run with the land. The benefits and burdens of this easement will run with 
the title to the Property whether or not this easement is referred to in the conveyance of 
the Property. 

13. Waiver. No waiver of any provision of this easement will be deemed to constitute a waiver 
of any other provision, nor will it be deemed to constitute a continuing waiver unless 
expressly provided for; nor will the waiver of any default under this easement be deemed a 
waiver of any subsequent default or defaults of the same type. The failure to exercise any 
obligation under this easement will not constitute the approval or acceptance of that 
failure. 

14. This agreement shall be binding upon and inure to the benefit of the heirs, executors, 
administrators, successors and assigns of the parties hereto. 

Dated this __ Day of ________ ., 2012. 

GRANTOR, ___________________ __ 
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By: ______________ _ 

ACKNOWLEDGMENT 

STATE OF _____ _ 

: ss. 
Countyof _____ _ 

This instrument was signed and acknowledged before me on the day of ____ _ 
2012, by _________ _ 

IN WITNESS WHEREOF, I have hereunto set my hand and affixed my official seal the day and 
year first above written. 

Notary Signature: ____ - _____ ---------
Printed Name: ____________ --------
Notary Public for the State of Montana 

(NOTARIAL SEAL) Residing at: _______________ _ 

My Commission expires: ________ , 20 __ 

CITY OF WHITEFISH 

By: ------------------
Charles C. Stearns, City Manager 

ACKNOWLEDGMENT 

STATE Of MONTANA 

: ss. 
County of Flathead 

This instrument was signed and acknowledged before me on the day of ____ _ 
2012, by , on behalf of the City of Whitefish, a Municipal 
Corporation. 
IN WITNESS WHEREOF, ~ have hereunto set my hand and affixed my official seal the day and 
year first above written. 

Notary Signature: __________________ _ 
Printed Name: ___________________ _ 

Notary Public for the State of Montana 
(NOTARIAL SEAL) Residing at: _______________ _ 

My Commission expires: ________ , 20 __ 
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Staff Report 
To: Mayor John M. Muhlfeld 

City Councilors 

From: �rl Cozad, Director Parks, Recreation and Community Services 
Mary VanBuskirk, City Attorney,-,w/b 

Re: Whitefish Trail Deed of Public Recreation 
Use Easement and Public Recreation Trail Easement 

Date: October 30, 2012 

Introduction 

The development of the Whitefish Trail has grown incrementally over the past 
ten years through the efforts of many partners working for the shared community goals 
for the management and protection of the 13,000 acres of State Trust Lands 
surrounding the Whitefish community. These shared community goals were developed 
by a diverse group stakeholders chartered by the State Board of Land Commissioners 
(Land Board) to create a land-use plan to guide future land use of the trust lands. This 
land-use plan for the State Trust Lands became the Whitefish Area School Trust Lands 
Neighborhood Plan ("Neighborhood Plan"). Following the stakeholders' two year study 
and public meetings, the Neighborhood Plan has been adopted by the City, the County, 
and the Land Board as the framework for making decisions regarding the management, 
use, and conservation of the area's State Trust Lands. 

Following the adoption of the Neighborhood Plan, the DNRC and the City 
adopted the "Trails Run Through It'' Master Plan ("Master Plan") which provided for the 
implementation of the Neighborhood Plan by a 55 mile trail system loop through the 
State Trust Lands and around the Whitefish Lake. 

The purpose of the proposed Deed of Public Recreation Use Easement and the 
Public Recreation Trail Easement is to establish a permanent public access for quality 
recreational enjoyment and use on specified trust lands within the Neighborhood Plan. 
The Deed of Public Recreation Use Easement will be held by the City to secure a trail 
corridor and trail improvements, including trailhead parking, unlighted signs, kiosks, 
vault toilets, steps, railings, water access sites, fishing access, boat ramps for the use and 
benefit of the general public. The Public Recreation Trail Easement provides for a 
easement and right of way grant to be made by Two Bears Whitefish Properties, LLC, 
(Two Bears) to the City for the purpose of establishing a public recreation trail through 
the Two Bears land. The Public Recreation Trail Easement will be granted to the City 
following the land bank closing anticipated at the end of November 2012. 

The City Council should review and consider for its approval the Deed of Public 
Recreation Use Easement ("Deed") and acceptance of the terms of the Public Recreation 
Trail Easement ("Easement") between the City and Two Bear Properties of Whitefish, 
LLC. 
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History 
 
Almost ten years ago, the Montana Department of Natural Resources (DNRC) 

and members of the Whitefish community began a conversation about the development 
pressures on the 13,000+ acres of State Trust Lands surrounding the Whitefish area.  
Beginning in 2002, the DNRC and community members began discussions about the 
concept of a recreational trail system through the area State Trust Lands. 

 
By March 2003, a public planning process was initiated to develop a broad set of 

mutual goals and policies to assist in planning for anticipated development in the 
rapidly growing Whitefish area. 

 
Realizing the importance of the surrounding trust lands to the area, local 

community members approached the State Board of Land Commissioners (Land Board) 
which oversees DNRC's management of trust lands, and requested a collaborative, 
community-based, land use planning process that would protect the broad mutual goals 
and policies as important community values and honor DNRC's financial objectives for 
trust lands. 

 
At its September 2003 meeting, the Land Board responded by chartering a 

diverse stakeholder group, including Flathead County and DNRC staff, named the 
Whitefish Advisory Committee.  By this charter to the Whitefish Advisory Board, the 
Land Board recognized its broad responsibilities to manage trust lands: 

 
1) that the State trust benefits when conflict is minimized by meaningfully involving 

local communities in the management decision of neighboring trust lands; 
2) high quality  land-use planning adds value to trust assets; 
3) trust management decisions must result in full market value to the trust 

beneficiaries for the interests disposed of and must consider how those decisions 
would stabilize and impact economic vitality of communities in order to ensure 
short-and long-term revenue opportunities for beneficiaries; and 

4) recreation, conservation, and other "non-development" values on trust lands 
significantly enhance property values, thereby increasing the tax revenues 
available for school districts and supporting local economies. 
 
The newly created Whitefish Advisory Committee was charged with developing a 

land-use plan in a collaborative way to meet the needs of the State Trust and Whitefish 
community that would provide increased revenue for the beneficiaries of the school 
trusts while maintaining the economic, environmental, and cultural vitality of Whitefish 
and the surrounding areas. 

 
Following more than two years of public input and the public process, the City 

and WLP, as the lead agencies, worked with the following Project Partners on the trail:  
DNRC, the State Land Board and Commission, the Montana Department of Fish, 

City Council Packet   11/5/2012   Page 255 of 376



Wildlife and Game (FWG), the United States Forest Service Tally Lake Ranger District – 
Flathead National Forest, Whitefish Fish Trails, Flathead County – Planning 
Department Parks, Road, Montana Department of Transportation, Big Mountain 
Resort, United States Fish and Wildlife Service (Project Partners), private land owners, 
including Michael L. Goguen, the Michael L. Goguen Trust dated 3/28/2003, Michael 
Goguen Trustee, Beaver Lake Partners, LLC, Michael Goguen, Member, Two Bear 
Properties of Whitefish, LLC, Michael L. Goguen Trustee (Goguen), John E. O'Donnell 
and Susan E. O'Donnell (O'Donnell), Richard W. Deats (Deats) and commercial 
outfitters, which resulted in the City of Whitefish, Flathead County and State Land 
Board's adoption of the Whitefish Area Schools Trust Lands Neighborhood Plan (Plan) 
in November 2004. 

 
The City and WLP were identified as the "lead agencies" for the creation of a 

recreational loop trail and recreation on 13,000 acres of State Trust land in the 
Whitefish area.  The Neighborhood Plan was approved by the City by Resolution 
No. 05-18 on July 5, 2005, and by Flathead County (County) on June 8, 2005.  The State 
Land Board approved the Neighborhood Plan as the framework for making decisions 
regarding the management and conservation of the area's State Trust Lands. 

 
The Neighborhood Plan has been recognized as the first large-scale, collaborative 

land-use plan prepared for any trust lands in the State.  The advisory committee 
recognized its achievements with a challenge to those engaged in the implementation of 
the Neighborhood Plan: 

 
As with all plans, this is not the end of the road, but is the beginning of the 
hard work of implementing the identified actions.  The same spirit of 
cooperation, creativity, and stick-to-itiveness that went into the creation of 
this Neighborhood Plan would be required to more ahead in the years to 
come.  If these actions are  successful, this may be an example of how 
other communities could protect lands and resources important to their 
sense of place and identity and how trust lands  could meet their fiduciary 
requirements in a complementary and predictable manner. 
 
In June 2005, the Whitefish City Council adopted an amendment to the 

2020 Growth Plan to include the Master Plan for the Trail and the City's Pedestrian and 
Bicycle Trails Master Plan for 14.85 miles of trail throughout the Whitefish community 
with plans to connect the Whitefish trail system to the Whitefish Trail.  [The City 
Council established a 7-member Pedestrian and Bicycle Path Advisory Committee for 
the City Park Board to oversee the City Trail system.  Then the City Council established 
"Fish Trails Coordinators" as part of the Pedestrian and Bicycle Path Advisory 
Committee by Ordinance No. 05-30 in December 2005.]  The Whitefish Trail is also 
included in the Flathead County Trails Plan. 
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On October 18, 2005, the City and WLP signed a Memorandum of Understanding 
(MOU-1) how the lead agencies would engage the general public in a process to develop 
a master plan and formal application to DNRC for development of the Trail Runs 
Through It Project (now called the Whitefish Trail) to plan, establish, and implement 
the recreational loop trail.  The City and WLP each appointed two members to a 
four-member Steering Committee to meet monthly and coordinate with public agencies 
anticipated as partners in implementing the trail.  The City was designated the trail 
manager. 

 
By January 2006, an 18-member planning committee began working on how to 

implement the Master Plan for the Whitefish Trail. 
 
In May 2006 the State Land Board approved the City's request to assume lead 

management responsibility for the Whitefish Trail and anticipated network of ad hoc, 
existing and proposed trails within the Neighborhood Planning Area.  By the Trail 
System Management Agreement between the State Land Board/DNRC and the City, the 
City was designated to take over management of the trail and: 

 
• Work with the DNRC to identify associated trails that should be closed, 

maintained, or constructed; 
• Hire appropriate staff to meet the obligations of the agreement; 
• Develop a budget and manage funds related to trail construction and 

maintenance; 
• Enforce policies, rules and regulations; 
• Oversee construction of new trails and improvements identified in the Master 

Plan; 
• Work with DNRC to manage commercial uses of the trail system and to 

generate additional revenues for the trust; 
• Ensure that the greatest possible number of trail users have purchased a State 

Lands Recreational Use License; 
• Educate the public about trail etiquette and conservation practices. 
 
In September 2006, the Master Plan for the Trail was presented by the City and 

WLP to the Montana Land Board, which approved the Master Plan.  The City and WLP 
were authorized to implement the Master Plan's recommendation for a recreational loop 
trail that would run 55 miles around Whitefish Lake, connect the various State Trust 
Land parcels and create a main trail corridor encircling the greater Whitefish area. 

 
In March 2007, a Land Use License agreement with DNRC permitted the City to 

begin the implementation of the Master Plan for the Trail Project, beginning Phase 1 of 
the trail (Skyles to Beaver and Spencer areas).  In September 2007, the City awarded the 
contract to a design team, led by Bruce Boody, Landscape Architect, to plan and design 
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parking and trail head areas, an ADA trail, and natural surface trails in the Skyles Lion 
Mountain sub-area. 

 
The City incorporated its approved Neighborhood Plan as part of the 2007 and 

2012 City-County Growth Plan and the County incorporated its approval of the 
Neighborhood Plan as part of the County 2007 and 2012 growth policies. 

 
In City Council approved the 2006 Trail Runs Through It Master Plan ("Master 

Plan") and incorporated its approved Master Plan as part of the Pedestrian and Bicycle 
Trails Master Plan.  Also, the County incorporated its approved Master Plan as part of 
the County Trail Plan and its County Parks and Recreation Master Plan in 2010.  The 
County identifies the Whitefish Trail project as a priority project promoting policies of 
inter-government cooperation and preserving public access to public lands. 

 
In September 2008, the City and WLP entered into MOU-2 establishing a 

steering committee (two City members to include its Director of Parks and City Council 
or City staff member and two WCL board members) to develop and implement the first 
phase of the trail and select a trail coordinator. 

 
By agreement between WLP and City on December 12, 2008, WLP and City 

negotiated a Neighborhood Plan Agreement concerning Goguen's donation of $3 million 
and an easement for a trail corridor across portions of his private property.  The City 
received and held Goguen's donation until the Steering Committee authorized fund 
transfers according to the Neighborhood Plan and MOUs.  MOU-3 explains the City's 
role and contribution to the Whitefish Trail projects: 

 
a. City Contribution:  The City's primary contribution to the 

Legacy Lands and Whitefish Trail projects shall be in the form of legal 
status as a municipality under Montana law, time, non-financial resources, 
and the professional talents of its staff.  The City's standing as a municipal 
entity provides stability, predictability and access to public sector 
resources.  The City may, but is not required to, contribute funds to the 
Legacy Lands/Whitefish Trail effort.  No funds will be contributed by the 
City without specific City Council approval.  The City shall be the primary 
applicant in any pre-application or application filed with the Montana 
Department of Natural Resources and Conservation to develop the 
Whitefish Trail or to conserve state trust lands.  The City shall be 
responsible for providing appropriate public notice and conducting any 
necessary public hearings. 

 
On February 26, 2010, the DNRC, City, the Montana Department of Fish Wildlife 

and Parks (FWP) and Flathead Gateway Partners enter into a MOU to create a "core 
group" to implement recommendations of the Neighborhood Plan.  The core group 
conducted a stakeholder meeting with County staff. 
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In July 2010, the City along with its Project Partners celebrated the opening of 
the Whitefish Trail at the Lion Mountain Trailhead and completion of the first phase 
and completed trails to Beaver Lake Road. 

 
In March 2011, WLP and the City were awarded a $500,000 trails grant from the 

Whitefish Trail by the Recreational Trails Program, Montana State Parks Recreation 
Bureau.  By May 2011, the City had contracted with its Contractor, TerraFlow Trail 
Systems, Inc., to construct additional trail. 

 
In the fall of 2011, the Whitefish Legacy Land Committee appointed the 

Recreation-Conservation Sub-Committee (Sub-Committee) to develop a proposal to 
maintain permanent public access for quality recreational enjoyment on specified trust 
with State boards and agencies, local government, and private property owners. 

 
In order to implement Master Plan, the City negotiated the following land use 

licenses with DNRC and easements with private land owners: 
 
A. Land Use Licenses: 
 

State of Montana, DNRC. 
 

(1) March 2007 Land Use License #3052995, for constructing and 
maintaining an improved recreational use trail on State Trust Lands 
in the Beaver Lake/Skyles and Spencer Mountain sub-areas of the 
Whitefish Neighborhood Plan. 

 
(2) July 2009 Land Use License-Construction #3053184, for temporary 

occupation/construction for the purpose of road and parking lot 
construction. 

 
(3) February 2010 Land Use License #3053193 permitted the City to 

construct, maintain and operate Phase 1A a improved recreation 
trail with five mitigations imposed on trail construction from Lion 
Mountain Loop Road to existing parking lot at the Two Bear gate in 
the Beaver Lake/Skyles and Spencer Mountain subareas of 
Neighborhood Plan (replaced and superseded the original 
March 27, 2007 Land Use License #3052995). 

 
(4) February 2010 Land Use License #3053194, permitted the City to 

construct and maintain Lion Mountain Loop Road Trailhead, 
parking lot, access road, including signage, benches, brochure 
racks, picnic tables, and garbage facilities on State Trust Lands in 
the Beaver Lake/Skyles and Spencer Mountain sub-areas of the 
Whitefish Neighborhood Plan (approximately 1 +/-acre), and Skyles 
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Lake Land Trailhead, parking lot, and access road (approximately 
.32 +/- acre). 

 
(5) 2011 Supplemental License Agreement # 1 LUL #3053193, 

permitted City to construct, maintain and operate Phase II, Lupfer 
system of loop trails, Lupfer Trailhead, (approximately 2.1 miles of 
trail and 1.9 +/- road and one mitigation). 

 
(6) 2011 Supplemental License Agreement # 1 LUL #3053194, 

permitted City to construct Lupfer Trailhead, parking lot, and 
access road, (approximately 1.42 +/- acres). 

 
(7) 2011 Supplemental License Agreement # 2 LUL #3053193, 

authorized City to construct Swift Creek Trailhead, trail, parking 
lot, signage, brochure racks, garbage facilities and vault toilet 
(approximately 3 +/- miles of trail). 

 
(8) 2011 Supplemental License Agreement # 2 LUL #3053194, 

permitted City to construct Swift Creek Trailhead, parking lot, 
signage, brochure racks, garbage facilities and vault toilet 
(approximately 1.95 +/- acres). 

 
(9) 2012 Supplemental License Agreement # 3 LUL #3053193, 

authorized City to construct, maintain and operate with ten 
mitigations Phase III Swift Creek Trailhead, parking lot, and access 
road, (approximately 3.5 miles of trail) with ten mitigations. 

 
(10) 2012 Supplemental License Agreement # 3 LUL #3053194, 

permitted City to construct Phase III Swift Creek Trailhead, parking 
lot, and access road, (approximately 2.20 +/- acres). 

 
B. Easement Agreements. 
 

(1) Michael Goguen; Michael L. Goguen, the Michael L. Goguen Trust 
dated 3/28/2003, Michael Goguen Trustee, Beaver Lake Partners, 
LLC, Michael Goguen, Member, Two Bear Properties of Whitefish, 
LLC, Michael L. Goguen Trustee ("Goguen"). 

 
a. December 23, 2008 Easement Agreement granted by Two 

Bear Properties of Whitefish, LLC and Beaver Lake Partners 
to City, LLC.  Michael Goguen entered into a land exchange 
with the State of Montana to secure property for the Trail.  In 
December 2008, the City, WLP, and Goguen entered into a 
supplemental agreement for the allocation of Goguen's three 
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million dollar gift for trail construction and maintenance and 
acquiring conservation and recreation easements for the 
implementation of the Master Plan for the Trail.  Initially, 
Goguen's gift was held by the City and disbursed subject to 
the approval of the City and WLP until a foundation could be 
established.  Instead of establishing a new foundation, WLP 
and the City entered into a new MOU-3, approved the City 
Council by Resolution No. 11-28 on July 5, 2011, which 
allocated funds to the Whitefish Community Foundation for 
an endowed fund to support the Trail system, and another 
fund for the purchase of trail easements, leases or other 
development rights.  The remaining funds were left with the 
City to pay for basic planning, design, and construction costs 
for the Trail. 

 
b. The Restatement of Easement Agreement provides for a 

change in the alignment of the public easement for the trail.  
City will be responsible for the construction and 
maintenance of the trail along the dedicated easement for as 
long as the City holds the easement. 

 
c. The First Amendment and Relinquishment of Easement 

Agreement between Goguen's two limited liability companies 
and the City provides a change in the trail route and 
relinquishment of unused portions.  City to build and 
maintain trail. 

 
d. Assignment of Trail Easement.  Michael Goguen Trust 

assigns its interest in the O'Donnell easement to City.  City to 
build and maintain trail. 

 
e. Proposed Public Trail Easement between Two Bears and City 

to provide a public trail and right of way in Land Bank 580 
acres purchase to be completed November 2012. 

 
(2) John E. O'Donnell and Susan E. O'Donnell ("O'Donnell"). 

 
a. O'Donnell granted Goguen a ten foot trail easement for the 

trail construction with the understanding that Goguen would 
donate the easement to the City for the Whitefish Trail.  The 
City has accepted the assignment of the easement and 
assumed Goguen's "right title, interest and obligations in and 
related to the Easement, following the easement's 
assignment to City. 
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(3) Richard W. Deats (Deats). 
 

a. Richard W. Deats ("Deats") granted a 10 foot easement to the 
City for the public trail allowing an additional 5 foot wide 
temporary construction easement on each side, for the City 
to construct, maintain and use the Easement as a hiking, 
biking, equestrian non-motorized vehicle trail for public use 
and enjoyment. 

 
Current Report 

 
Over 19 miles of trail have been completed through spring of 2012, with another 

three miles of trail to be completed by November 2012.  Additional mileage will be 
completed in the Beaver Lakes Area in 2013-2014. 

 
The Whitefish Trail Operations Committee, in cooperation with the City of 

Whitefish Parks and Recreation Department and WLP, has been managing and 
maintaining 19+ miles of trails, trailheads, parking lots and trail amenities since the 
initial construction of the Lion Mountain and Skyles Trails in 2010. 

 
Financial Requirement 

 
None, except for City staff time.  By the terms of the MOU-3 between the City and 

Whitefish Legacy Partners, although the City may choose to assist the Whitefish Trail, 
the City is not required to contribute funds for the Whitefish Trail's construction, 
maintenance or operation.  Should the City decide to contribute funds, it may do so only 
with specific City Council approval. 

 
Recommendation 

 
We respectfully recommend that the City Council adopt the attached Resolution 

which approves the Deed of Public Recreation Use Easement and authorizes the 
acceptance of the Public Recreation Trail Easement with Two Bear Properties of 
Whitefish, LLC. 

 
 
Attachments 
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CITY OF WHITEFISH 
NOTICE OF PUBLIC HEARING 

 
 
NOTICE IS HEREBY GIVEN that at its regular meeting on Monday, November 5, 2012, 

at 7:10 PM, in the City Council Chambers, located at 402 2nd St. E., Whitefish, MT, the City 
Council will conduct a hearing for the purpose of receiving public input concerning the 
proposed Deed of Public Recreation Use Easement for the Whitefish Trail between the State 
of Montana, Board of Land Commissioners, and the City of Whitefish, and the Public Trail 
Easement between Two Bear Properties of Whitefish, LLC, and the City of Whitefish. 

 
Individuals may appear or submit written testimony at the public hearing to comment on 

approval of the Deed of Public Recreation Use Easement and Public Trail Easement.  Written 
comments may be delivered or mailed to the City Clerk, 418 East Second Street, PO Box 158, 
Whitefish, MT, or emailed to nlorang@cityofwhitefish.org.  For questions or further information 
phone 406-863-2400. 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

For publication on October 24 and October 31, 2012, in the Legal Notices Section of the 
Whitefish Pilot. 
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Friday, October 12, 2012 

Whitefish Legacy 
paying dividends 
By MIKE GWIAZDON 

As a volunteer board member and 
fundraising chair of the Whitefish 
Legacy Partners, and CEO of the 
Sportsman & Ski Haus, a corporate 

sponsor of the White

Guest fish Trail, I have first
hand knowledge of 

Opinion how projects such as 
----- the Whitefish Legacy 

Lands conservation 
transactions benefit our schools, our 
children, and the local economy. 

Don't be confused by any negative 
rhetoric. The money being raised for 
the current conservation transactions 
means more revenue than ever for 
the Whitefish School Trust Lands. 

Through numerous public meet
ings, fundraising events, coopera
tive partners, and volunteer hours, 
the WLP and City of Whitefish have 
19 miles of world-class trail on the 
ground and are currently working to 
secure 2500 acres of lands for perma
nent public access in the treasured 
areas of Beaver Lake and Spencer 
Mountain. 

At the September meeting of the 
Montana Land Board, the state's top 
officials reviewed appraisals for full 
market value and approved the mini
mum bid for the first conservation 
transaction on the Whitefis� L.e

_
gac?:" 

liOn tOr lVlOniana SCHUU�:> auu. "-�"-"· 

Two additional conservation transac
tions are set to be approved by the 
Montana Land Board in 2012, generat
ing an additional $4 million - that is 
nearly $7 million for the school trust. 

That $7 million is a big bonus on 
top of traditional revenue streams 
utilized by the Department of Natural 
Resources and Conservation, such as 
timber sales, cabin leases, and recre
ation leases. This revenue combined 
will really help Montana's schools 
and kids, as well secure permanent 
public access to quality recreation 
experiences by buying off develop
ment rights, creating a win-win for 
everyone. 

The local economy is another ben
eficiary of these inve�j;m(}.Jtts. Accord
ing to the Institute for Tourism Rec
reation Research at the University 
of Montana, out-of-state visitors to 
Flathead County spent $274 million 
in 2010. Over 400,000 visitors came 
to Whitefish and 56 percent of them 
came to bicycle and hike. Conserva
tion of our surrounding lands and 
projects such as the Whitefish Trail 
system will continue to benefit our 
local economy for generations to 
come. 

Area residents benefit too. We have 
been hiking, biking, fishing, hunting, 
swimming and walking our dogs on 
these lands for generations. Projects 
such as Whitefish Legacy Lands 
ensures the local community will con
tinue to enjoy access to quality recre
ation in thriving forests with unclut
tered views, while providing prime 
wild life habitat and clean water. 

There is no doubt in my mind that 
these conservation transactions are 
an investment in our children's and 
grandchildren's education, our eco
nomic future and our quality of life. 
Please join us by making an annual 
Whitefish Trail "Friend or Family" 
donation, becoming a corporate spon
sor and/or volunteering. For more 
information, visit whitefishlegacy.org 
or call 862-3880. 

Gwiazdon is the CEO of Sportsman & 
Ski Haus. 
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CLOSING RANGE 
Lost on the Trail 

By Dave Slcinner, 8-01-12 

I' m sure the Whitefish Trail fulks are pretty excited. They've finally presented their Public Recreation and 

Conservation Initiative, the required second ''implementation" step in the Whitefish Neighborhood Plan 

approved by the state Land Board back in 2004. 

It proposes a sale of 530 acres of Common Schools trust land so Michael Goguen can add to his estate 

above Mackinaw Bay, and a purchase of conservation rights on 1,500 acres of state trust lands. 

��' 
��;�, t DAVE 

L, ;r f SKINNER 
Closing Range 

Now, while public recreation and conservation are both wonderful, some folks seem to have forgotten the :full name of the Plan: 

Whitefish School Trust Lands Neighborhood Plan But the trust beneficiaries have certainly not forgotten 

As the plan itself explains on page 4 7, ''School trust assets cannot be diverted to accomplish other nontrust goals without capturing 

the full market value of that use fur the financial benefit of the trust beneficiaries." 

So, what kind of"full market value" should the plan capture? Well, the plan appendix reads on page 51 that average Northwest 

Montana raw land was selling for $8,743 per acre in 2003. Therefore, the various trusts should have eventually scored $113 million 

as plan trust lands went to the highest bidders -plus the plan duly acknowledges that "actual appraisals around Whitefish are likely to 

be higher." 

WSTLNP presented a ditfurent vision: In a phased process over a period of20 years, some of the land (1 0 percent or about I ,300 

acres) would be sold on the open market for top dollar. But most would be preserved from development, paid for by "conservation 

buyers" willing to buy "development rights" from the trust beneficiaries for an average $4,3 70 per acre. Applied across the 11,700 

acres "saved," that was about $51 million 

Some beneficiary trustees bucked at having their interests sold at a discount. In genera� they questioned the ability of the Whitefish 

Neighborhood Plan to produce the mandated :full market value. Proponent Alan Elm ofWhitefish then responded directly, telling the 

Land Board the "plan very much anticipates getting full market value for any conservation uses[ ...  ] implemented within the plan." 
The Land Board approved the plan unanimously. 

So, where are we today, seven years of20 down the ''trail'' to $51 million in conservation money to the trustees? How about the 

additional full.. value sale of the sacrificial! ,300 acres -which should be around $11.3 million? 

Well, in 2008 there was the Lupfer land swap with Mr. Goguen, in which he also donated $3.1 million to the City of Whitefish. 

What did the trust beneficiaries get? The Public Buildings trust was assigned the 570 Lupfer acres, which had a pre-existing Flathead 

Land Trust conservation easement and is to be managed for "old growth"-even though the plan notes ''State trust lands cannot be 

utilized for old growth timber preservation" without :full compensation 

Most of Goguen's donation to Whitefish, plus $500,000 of off-road gas tax money, went to the design and construction of the 19 

miles of the Whitefish Trm1 system-which in turn has paid $47,687 in lease/license revenue up to April 18, 2011. 

But there was another million entrusted to the city for purchasing "conservation'' rights in accordance with the plan After several 

years of dickering, first through a steering committee, then a Revenue, Recreation and Conservation Core Group, a Legacy Lands 

Advisory Committee finally decided Goguen's million will be applied to 1,500 acres of pennanent protections. 

www.flatheadbeacon.com/main/print/lost_on_the_trail 1/2 
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There's supposed to be more: As Whitefish Legacy Partners' website explains, to complete the project "we need to raise $1 million 

locally by the end of the year." That's $2 million- across 1,500 acres, an average of$1,333. But that is fur short of the plan's 
$4,370/acre goal 

Meeting the plan would require a payment of$6.5 million to the affected beneficiaries, but that's not being offered- yet, and the 

proposed sale to Goguen is a separate transaction that itself seems on the slim side. 

While the partners are excited, the ongoing inability of the Whitefish School Trust Lands Neighborhood Plan to produce full value is 

probably making certain school trust beneficiaries very upset- upset enough to call a lawyer. [End of article] 

© 2012 Flathead Beacon. All Rights Reserved. · 

www.flatheadbeacon.com/main/print/lost_on_the_trail 2/2 
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281 AUGUST 8, 2012_ 

- -----

FLATHEADBEACON.COM 

WHITEFISH TRAIL AND SCHOOL 
TRUST LANDS 

Conservative .. That's how I would 
describe the way Montana has managed 
5 million plus acres of public land held 
in trust for the schools and universities 
on Montana. While Oregon holds only 
one .quarter of its original land grant. 
Montana holds 95 percent. These lands, 
particularly the 13,000 acres around 
Whitefish, provide valuable conservation, 
recreation and revenue for both the local 
communities and Montana schools and 
universities. 

For 123 years, the State Land Board 
has r�sisted efforts of developers and· 
speculators to buy up Montana's land· 
assets. Instead of selling, it has chosen 
to manage prudently by holding onto 
ownership of the land while generating 
revenue from timber. agriculture, grazing, 
mining and 'limited development. Last 
year, Montana's schools and universities 
received about $65 mQlion from uses on 
these i mportant lands, with $55 million 
supportingK-12 education. Some of those 
dollars have come from the Whitefish Plan 
area from timber sciles �d recreation. 

The City ofWhitefish in partnership 
with Whitefish Legacy Partners ha$ 
forwarded a proposal to the Land Board 
to purchase permanent recreation 
and conservation easements on 
approximately2,500 acres ofschool trust 
lands surrounding Whitefish Lake. The 
recreation and conservation easements 
will be purchased at full market value. 
Under the proposal, the · lands will 
continue to be managedior timber by the 
DNRC for the benefit of Montana schools. 
It is estimated that revenue· generated 
from the proposed transactions will be in 
the range of $-7 million, which will greatly 
increase the overall revenue generated for 
Montana schools from these lands. 

The proponents of the easement 
transactionknow thatfunding for schools 
is critically important. The proposed 
transactions will provide significantly 
more money from the lands surrounding 
Whitefish than the lands have historically 
generated. In addition, the ownership of 
the lands will remain with the state of 
Montana and continue to be managed for 
timber production. 

The proposed easement transactions 
could be a model for the state in managing 
lands adjacent to suburban areas. The 
proposal keeps the lands in public hands, 
generates more revenue than ever, and 
preserves public access to the land in_ 
perpetuity. 

Fred Jones 
Whitefish 
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Downto,wn business 
owner supports trail 
lam writing in support 

of the Whitefish Legacy 
Partners work with the 

city of Whitefish i.o purchase 
an easement to permanently 
protect public access and 
recreation in the Beaver/ 
Skyles areas, a recreation 
license in the Spencer areas 
and to expand the Whitefish 
Trail. 

As a Whitefish resident 
for 29 years, I have been a 
regular user of state lands 
over the years. Murray Lake 
particularly has a special 
place in my heart as my 
husband and I had our first 

' 
date there 28 yrs ago. We 
brought I!P our kids swim
ming and canoeing Murray 
fl.lld Beaver lakes. Now, as 
empty nesters, we still swim 
Murray and walk and bike 
the nearby Whitefish Trail. 

I am also a small busi
ness owner of Imagination 
Station on Central Avenue in 
downtown Whitefish. I know 
first-hand the economic 
impacts of our tourism
based economy and talk 

with families every day who 
visit here because of the 
beauty of our area, which 
is shaped by the state lands 
surrounding Whitefish. 

My partner and I chose 
to give proceeds from· sales 
as part of the Whitefish Trail 
Friends Week this summer, 
when more than 20 local 
businesses participated in 
the fundraising and aware
ness efforts, because we feel 
strongly about this project 
from an economic develop
ment catalyst for Whitefish. 
I encourage everyone to 
make a donation by becom
ing a Whitefish Trails Friend 
at www. whiteflshlegacy.org. 

I am thankful for�Jhe 
city of Whitefish, ci\izens 
like Mike Goguen, ailtl the 
Whitefish Legacy Partners 
for all their efforts to 
enhance our landscape and 
recreation opportunities 
while helping our town grow 
economically in positive 
ways. 

-Mary Witbrod 
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WF Trail: vision to reality 

Alan Elm I Posted: Wednesday, June 13,201211:44 am 

It's not often that you get the chance to work on a community project where diametrically 
opposed factions are involved and actually see it turn from a vision into a reality that satisfies all 
interested parties. 

When I chaired the Whitefish Trust Lands Neighborhood Planning process back in 2004, I 
remember sitting around the table with a diverse group of people thinking about the future of the 
13,000 acres of state trust land around Whitefish. These lands that the community had taken for 
granted for generations were at risk, and coming up with conservation- and recreation-based 
alternatives was a daunting task. But now those great ideas are coming to life through hard work, 
commitment and innovative public-private relationships. 

One of the visions that became a reality is the Whitefish Trail. Back then I couldn't have 
foreseen that a few short years later the Whitefish Trail would be 19 miles long, and my 12-year
old at Whitefish Middle School would be doing her sixth-grade community service project on the 
trail. What seemed like an abstract solution at the time has been made tangible and become a 
permanent legacy for future generations. 

Another of those visions was protecting thousands of acres of open land. Now the Legacy Lands 
Initiative will build more trails, conserve 2,500 key acres, and generate millions of dollars for 
Montana's schools and universities. 

But in order to make this vision a reality, each of us will have to pitch in. The school trust lands 
are mandated to generate income for schools, and if we want to preserve key areas surrounding 
our town, the community will have to contribute $1 million this year. 

As a business person I believe that the prosperity of Whitefish is linked to the amenities and 
character that we offer as a community- natural beauty, open space and recreational opportunities 
being near the top of the list. As a father, I'm excited by the prospect that my kids and their kids 
will be able to hike, bike and explore these important forest lands. When you are asked to 
contribute, I hope you'll join me in supporting this once-in-a-lifetime effort. 

As a community we've proved that we can bring great projects to fruition. Let's take the next 
step. 

-Alan Elm 
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