
What is TX HB 1869? 
 

TX HB 1869 is a bill (a proposed law) presently being considered by the State’s legislature, 

which would seriously impact the subrogation and reimbursement rights of those health benefit 

plans and health insurance policies that are regulated by State law.  Its purpose is threefold: 

 

(1) Implement a statutory common fund doctrine; 

 

(2) Implement a statutory made whole rule; 

 

(3) Prohibit recovery from “1
st
 party” policies. 

 

Who is Impacted? 
 

Private, self-funded health plans enjoy what is called “Federal preemption” of State law, thanks 

to the Employee Retirement Income Security Act of 1974, (“ERISA”).  ERISA states that State 

law cannot limit or control a private, self-funded health plan’s ability to implement and manage 

its health plan.  As long as the plan is in compliance with Federal law, the single plan will be 

enforced in accordance with the terms of its plan document, nationwide.   

 

Self-funded municipal plans and self-funded plans managed by houses of worship are exempt 

from ERISA.  While this results in many benefits, it does also nullify the Federal preemption 

described above; meaning that these self-funded plans are regulated by State law.  As such, if HB 

1869 were to become law, these types of plans would need to comply with it. 

 

Finally, insurance (programs where an insured pays a premium to an insurer, and the insurer 

takes on the responsibility of paying claims) are also regulated by State law.  As such, anyone 

who purchases insurance rather than self-fund their benefit plan, will be impacted by HB 1869. 

 

What is Subrogation? 
 

Subrogation occurs when a benefit plan or insurance carrier pays medical bills, but later 

discovers that a third party caused the injury or illness.  If another entity (such as another 

insurance program, workers’ compensation, auto insurance, or negligent third party) is actually 

responsible to pay the medical bills already paid by the benefit plan or insurance carrier, that 

benefit plan or insurance carrier may seek to recoup the money it paid from the party that is 

actually responsible for payment.  This allows the money that is recovered to later be used 

towards future claims, when there is no one else responsible for payment.   

 

Subrogation recoveries are an important factor in calculating the cost of premiums (if you buy 

insurance) or contributions (if you fund a self-funded plan).  HB 1869 places significant 

limitations on a health plan’s ability to coordinate benefits and ensure the responsible party pays 

the claims, which will likely increase health insurance premiums and limit how many employers 

can afford to purchase coverage for their employees. 

 

What is the “Common Fund Doctrine?” 



 

If a plan participant (an employee with health insurance coverage) is injured or is sick due to a 

third party’s actions or a third party is otherwise responsible to pay the plan participant’s medical 

bills, but their health plan pays the plan participant’s claims despite the fact that a third party is 

responsible to pay their medical bills, “subrogation” allows the benefit plan to seek 

reimbursement from the responsible payer.  If the plan participant pursues a claim against the 

responsible payer, intending to recover money from the responsible payer (both for medical 

expenses and other damages), after they recover money from the responsible payer, they are 

supposed to use some of that money to reimburse their health benefit plan.  This is because even 

though the health plan paid the medical bills, the plan participant submits those bills as damages 

in their claim and receives money for them.  In other words, the plan participant is paid for 

claims that the plan – not the plan participant – paid. 

 

If the plan participant hired an attorney to help recover the money, the common fund doctrine 

says that the benefit plan must reduce how much they expect to recover by a percent equal to the 

attorney’s fee.  So, if – for instance – and attorney’s fee is one-third of whatever he or she 

recovers, then the benefit plan must reduce how much it expects to get by one-third. 

 

This is true even if the plan participant recovers more than enough money to pay the attorney, 

reimburse the benefit plan in full, and walk away with some money of their own.  The common 

fund doctrine eliminates the benefit plan’s ability to negotiate with the attorney and plan 

participant.  The common fund doctrine requires the benefit plan to pay the same fee to the 

attorney as the plan participant, even though the plan participant is the attorney’s client (which 

means the plan participant gets to meet with the attorney, decide on strategies, and decide when 

to settle).   Even though the benefit plan is not the attorney’s client, and has no say in how the 

case is handled, the benefit plan must still reduce its right to reimbursement by the same amount 

as the plan participant. 

 

What is the “Made Whole Rule?” 
 

The made whole rule says that if a plan participant (and their attorney) says that the plan 

participant suffered a certain amount of damages, and place a value on their claim against a third 

party, but do not recover enough money from a third party to compensate them in full (based on 

that value), then they haven’t been made whole.  In other words, if the plan participant says their 

injury is worth a million dollars, and they recover $750,000.00, they aren’t “made whole.”  The 

made whole rule states that if someone isn’t “made whole,” they don’t have to reimburse their 

health plan. 

 

What are “1
st
 Party Policies?” 

 

If a person has their own auto-insurance, renter’s insurance, homeowner’s insurance, etc., that is 

a “1
st
 party policy.”  A 1

st
 Party Policy is simply insurance someone has for themselves.  Often, 

these types of insurance include money meant to pay for medical expenses.  Unfortunately, 

sometimes health plans will pay medical expenses that should be paid by these other 1
st
 Party 

Policies.  HB 1869 says that if a medical benefit plan pays medical bills, even though the 1
st
 

Party Policy should have paid the bills, and the plan participant later recovers money from their 



1
st
 Party Policy, the health benefit plan is not allowed to ask for any of that money, even if the 

money is supposed to be used to pay for medical bills that were already paid by the health benefit 

plan. 

 

Why is this a Problem? 
 

Subrogation is a long standing and recognized method for keeping the cost of health insurance 

low.  Given all of the new expenses health plans and insurance carriers need to pay in response 

to the Patient Protection and Affordable Care Act (“PPACA” or Obamacare), eliminating 

subrogation will make premiums rise even faster. 

 

What is the Current Rule in Texas? 
 

In 2007, the Supreme Court of Texas determined that the “made whole” and “common fund” 

doctrines must yield to contractual subrogation rights within the plain terms of the policy.  In 

Fortis Benefits v. Venessa Cantu and Ford Motor Company, 50 Tex. Sup. J. 965, (June 29, 

2007), the court held that, “contractual rights arise from contract language and do not derive their 

validity from principles of equity, but directly from the parties’ agreement. The policy declares 

the parties’ rights and obligations, which are not generally supplanted by court-fashioned 

equitable rules.” Id.   

 

As such, “contractual subrogation clauses express the parties’ intent that reimbursement should 

be controlled by agreed contract terms rather than external rules imposed by the courts,” and, “a 

contractual subrogation provision, whether in an ERISA plan or in a private insurance policy, 

must be enforced as written.” Id.   

 

Until recently, that holding mirrored the U.S. Supreme Court’s opinion, which it shared in its 

decision; Zurich American Insurance Company v. Keith O’Hara, Ross & Pines, LLC case; [2010 

U.S. App. LEXIS 8570, (April 26, 2010)], that ERISA’s primary purpose is to “ensure the 

integrity of written, bargained-for benefit plans,” United McGill Corp. v. Stinnett, 154 F.3d 168, 

172 (4th Cir. 1998). 

 

Overriding the benefit plan’s controlling language, which expressly provides for reimbursement 

regardless of whether the participant was made whole by his third-party recovery, would 

frustrate, rather than effectuate, ERISA’s “repeatedly emphasized purpose to protect 

contractually defined benefits.” Massachusetts Mut. Life Ins. Co. v. Russell, 473 U.S. 134, 148, 

105 S. Ct. 3085, 3093 (1985).  Applying federal common law to deny an employer its right to 

reimbursement pursuant to a written plan would also frustrate ERISA’s purposes by 

“discourag[ing] employers from offering welfare benefit plans in the first place.” Varity Corp. v. 

Howe, 516 U.S. 489, 497, 116 S. Ct. 1065, 1070 (1996).  

The make-whole doctrine is a default rule that applies only in the absence of specific and 

unambiguous language precluding it. Id. at 1522. See also Barnes v. Independent Auto. Dealers 

Ass’n of Cal. Health and Welfare Benefit Plan, 64 F.3d 1389, 1395 (9th Cir. 1995) (applying 

make-whole rule where subrogation clause contained no language specifically allowing 

reimbursement even if beneficiary were not made whole); Cutting v. Jerome Foods, Inc., 993 



F.2d 1293, 1298-99 (7th Cir. 1993) (“[T]he make-whole rule is just a principle of interpretation 

[that] can be overridden by clear language in the plan.”).  

The Plan’s reimbursement and subrogation provision, which states that the Plan may collect from 

a covered person the proceeds of any full or partial recovery he obtains from a third-party 

tortfeasor, regardless of whether the covered person has been fully compensated or made whole, 

or language to that effect, is clearly sufficient to disclaim any “make-whole” limitation or 

“common fund” requirement. 

The Zurich Court goes on to state that although the participant would be in a better position if the 

subrogation provision was not enforced, plan fiduciaries must “take impartial account of the 

interests of all beneficiaries.” Varity Corp., 516 U.S. at 514, 116 S. Ct. at 1078 (emphasis 

added). Reimbursement inures to the benefit of all participants and beneficiaries by reducing the 

total cost of the Plan.  

If the participant were relieved of his obligation to reimburse the Plan for the medical benefits it 

paid on his behalf, the cost of those benefits would be defrayed by other plan members and 

beneficiaries in the form of higher premium payments.  

Plan fiduciaries must also ensure that the assets of employee health plans are preserved in order 

to satisfy present and future claims. Because maintaining the financial viability of self-funded 

ERISA plans is often unfeasible in the absence of reimbursement and subrogation provisions like 

the one at issue in this case, see Shank, 500 F.3d at 838, denying the Plan its right to 

reimbursement would harm other plan members and beneficiaries by reducing the funds 

available to pay those claims. Moreover, the participant availed himself of the benefits of the 

Plan with the knowledge that the Plan would be entitled to full reimbursement for those benefits 

in the event he was injured and received full or partial recovery from a third party tortfeasor. 

If HB 1869 is made into law, the Texas legislature would be ranking the right of individual plan 

members to recover twice for the same loss above the welfare of the entire plan population. 
 


