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Origins of the U.S. Foreign Corrupt Practices Act (FCPA) 

 

 
My assignment, as I understand it, is to give you a 15 minute history lesson on 
how the Foreign Corrupt Practice Act came about.  I am pleased to do that in large 
part because I believe that the history can be helpful to countries like Mexico as 
they increase their efforts to control official corruption. 
 
The first thing you should know is that the idea that foreign officials should not be 
bribed to get business is a fairly new idea.   Before 1975 there certainly was no 
effort in the U.S. to reduce such bribery and I doubt that there was any such 
effort anywhere else.  The admirable world wide effort today to stamp out such 
bribery began only 37 years ago and it began by accident. 
 
In 1974 the FBI discovered that American Airlines had made an illegal contribution 
to the reelection campaign of Richard Nixon from a secret bank account.  Curious 
members of the SEC staff looked into that same secret account and learned that 
money from it had been used to bribe an official in South America to secure 
landing rights.   From that we started looking at other companies and learned that 
a many U.S. corporations had bank accounts not on their corporate records, and 
that those accounts were used often to buy business from foreign officials.   
 
We brought civil actions against a number of these companies on the grounds 
that their books and records were not properly kept and because we thought 
shareholders should know if their company is using bribery to secure business.  
We then told the business community that if they would do their own 
investigation with independent qualified people and confess when they found 
bribery the SEC probably would not sue them. 
 
As a result of our investigations and our amnesty policy over 400 U.S. companies 
admitted they had made “questionable” payments to foreign officials. 
 
It is important to note that there was a very wide range of venality in those 400 
cases.  At one end of the spectrum was Lockheed who gave the Japanese Prime 
Minister over $20 million to sell airplanes to Japan.  At the other were many 
companies that gave a few thousand dollars to low level officials who refused to 
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release property to their corporate owners; property that the officials had no 
right to withhold.   
 
We brought civil actions or caused our Justice Department to bring criminal 
actions in fewer than 20 cases.  All others were settled with disclosure 
agreements. 
 
Were we applauded for our great success; was there widespread condemnation 
of such widespread bribery?  Sadly no.  Many commentators said that we were 
meddling.  They argued that U.S. business needed to bribe to compete and that if 
the foreign countries did not prosecute their officials why in the world should we 
prosecute our businesses.  Others loved to note that the stock prices often went 
up after a company admitted they used bribes to do business.  Even a Commission 
appointed by the White House to look into our actions initially suggested that we 
did not have the authority to act as we had. 
 
We took 3 administrative steps at the time that we believed would effectively 
stop the rampant bribery: 
 

 First we required companies to establish internal controls that “reasonably” 
assured that financial transactions would be properly identified.  No more 
money siphoned off to secret bank accounts. 

 Second, we required the accounting profession to bring any suspicious 
financial transaction to the attention of someone entirely independent of 
the suspicion; and 

 We convinced the NYSE to require companies to have independent audit 
committees on their boards so that auditors had a place to voice their 
suspicions. 

 
Frankly we thought we had solved the problem but less than a year later our 
Congress passed a very tough Foreign Corrupt Practices Act, making criminal 
practically all the conduct we had dealt with as a civil matter.  The one exception 
in FCPA is that Congress permitted “facilitating payments” to be made.  I will talk 
about the subject later but it is an ambiguous concept applying to payments to 
get an official to do something he or she is legally required to do.     
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Four years later complaints about the law caused Congress to amend the law to 
reduce the possibility that accountants and others would be criminally prosecuted 
for relatively minor mistakes.   I testified in 1981 before the U.S. Senate in support 
of that modification.  Speaking about the progress that had been made in 
reducing corporate bribery I said: 
 

“This [progress] is a cause for some satisfaction.  It also, however, 
underscores the central point I would like to make today.  Our 
progress is not in the main a consequence of the criminalization of 
questionable corporate payments.  It is rather a result of forcing 
these payments to light and to independent director, auditor and 
ultimately SEC scrutiny.” 

 
As Mexico and other countries adopt policies to stop corporate bribery, this point 
must be kept in mind.   Criminalization by itself is not a useful policy.  By itself it 
creates a powerful incentive to conceal bribery.  The emphasis needs to be on 
policies that will bring the bribery to light. 
 
Much of my life today is involved with a foundation we created to combat 
corruption.  We have centers to study corruption in 7 countries, including Mexico, 
Philippines, Indonesia and China.  I have been asked by government officials in 
two of these countries whether they should we adopt a tough criminal law like 
the FCPA.  I have expressed concern about doing so because of the difficulty of 
fairly administrating such laws.  If the country does not have auditing standards 
that compel disclosure of bribery It is too easy for the party in power to bring 
criminal actions against those out of power.  Such laws can become a political 
weapon and do little to reduce the incidence of bribery.  
 
A better policy is to offer some form of amnesty to those who voluntary disclose 
their bribes and tough action against those who do not.  But such a policy needs 
to be accompanied by the development of strong accounting and auditing 
practices that will uncover concealed bribery. 
 
Another problem is that the broad criminalization of all kinds of “payments” to 
government officials is seen by many as unfair.   Should the law, for example,  
distinguish a bribe like that given by Lockheed to the Japanese Prime Minister to 
sell airplanes, from money given to an official who is wrongfully refusing to allow 
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a company to reclaim its own equipment; equipment that it badly needs to 
complete a project.   Failure to get the equipment could cost the company a huge 
amount and maybe even destroy it.  Would it be so very wrong for a company to 
give an official $5,000 to prevent a loss of millions?   
 
At least the law should treat the outright bribery in the Lockheed case from the 
extortion of the latter case.  Some might say that I have given an example of a 
“facilitating payment” that is okay under the FCPA.  Maybe, but it is not clear.   In 
any event, the Organisation for Economic Co-operation and Development has 
proclaimed that facilitating payments must also be illegal, and OECD countries are 
passing laws to make such payments a crime. 
 
 So, what am I suggesting?  Do I want to get rid of FCPA?  Do I think that countries 
like Mexico should not prosecute those who give and accept bribes?  No to both 
questions. 
 
No I would not repeal the FCPA.  It has served our country and our businesses 
well.  The U.S. has effective disclosure policies enforced by the SEC that do bring 
to light these questionable payments.  There is little chance, in our system, for 
Democrats or Republicans to use the law selectively to attack their political 
opponents. 
 
What I do believe to be good policy in the U.S and Mexico is for law enforcement 
exercise prosecutorial discretion when deciding whether to prosecute companies 
that have paid money in response to extortion or made so-called facilitating 
payments.  If such companies voluntarily disclose what they have done  I see no 
reason for automatic criminal prosecution.   For example, if the CEO of a company 
informs the SEC that he or she intentionally paid a government official to recover 
equipment that belongs to the company I see no reason why there should be 
criminal prosecution. 
 
However, governments may well decide to prosecute if a company intentionally 
puts itself back in a position to be extorted again. 
 
Also, prosecutorial discretion should often be considered when a company 
voluntarily informs law enforcement officials an employee, at some low level, has 
intentionally bribed an official in a flagrant violation of the FCPA.  The employee 
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should be criminally prosecuted of course, but why the company?   If the 
company does not have an effective compliance program than a civil action 
against the company would be appropriate. 
 
And I certainly understand that Mexico must punish officials who take bribes but 
Mexico can learn from the U.S. experience?  First offering some amnesty to 
businesses who have bribed could be as effective here as it has been in the U.S.  
Second developing strong auditing and accounting practices that can bring 
improper payments to light is more important than new and tougher criminal 
laws. 
 
A new organization, the Public Company Accounting Oversight Board was created 
by the U.S. Congress in 2002.  The Board has the responsibility to oversee audits 
performed in Mexico, and elsewhere, of any company that has its stock traded in 
the U.S.  Some countries are refusing to allow that oversight but happily Mexico is 
permitting that oversight and the PCAOB conducted 12 audit oversights last year 
in Mexico. 
 
However, those audits make it clear that auditing standards in Mexico can be 
substantially improved.  
 
All of us who are concerned about corruption whether in the U.S. or Mexico were 
pleased to learn that President Peña Nieto will have a strong anti-corruption 
program.   A good start for that program would be to encourage the Banking and 
Securities Commission of Mexico to adopt the strong auditing standards 
promoted by the Public Company Accounting Oversight Board. 


