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8th September 2010 
 
Dear Students  
 
Welcome to the latest edition of IMMIGRATION 
NEWS and to the new subscribers. This free 
service is brought to you by Australian 
Immigration Law Services. You can subscribe by 
using the link below or by visiting our web site. 
Please feel free to forward this email to any of your friends. 
 
 

 

The 457 Business Visa and the Employer Nomination Scheme 
(ENS) revisited 

Last year we wrote about how DIAC was trying to move from a dependence on 
international students to bolster the migration numbers to Australia to an 
employer driven demand system. Since the change in the Skilled Occupation 
List on the 

 

 July 2010 many students who found their occupations vanish are 
looking towards the 457 Long Stay Business visa and the Employer 
Nomination Scheme (ENS) to find alternative residency pathways. 

Recently DIAC has informed migration agents that the demand is so high now 
for ENS they have had to re-distribute the processing of the files to other 
processing centres to ease the burden on the Parramatta office in Sydney. 
 
We have written about these visas before but its time for another quick overview. 
 

 
Long Stay Business Visa - Subclass 457 

This is the principle working visa that overseas residents use to gain permission 
to remain and work in Australia. The main variation we will focus upon today is 
the one often used by international students, the Australian employer who may 
sponsor you. 
 

 



Only a lawfully operating business can sponsor. This means they have the 
standard business registration set up and they are trading or ready to trade. 
There are technically no minimum size requirements for the number of staff in 
the business but of course often the larger companies will have an advantage 
since they should have many local employees. 
 
In reality there is one large hurdle for international students to use this visa, the 
minimum salary level which must be paid, currently $47,480 plus super. We 
often find this is the major obstacle for most students who consult with us about 
finding an employer to sponsor them.  
 
For many of the trade occupations such as Cooks and Hairdressers this salary 
level is just too much for students with only a couple years of experience (or 
less). For other occupations this level is still relatively high for fresh university 
graduates but on the other hand many students have been fortunate and are 
being paid well over this amount. 
 
Market Salary Rate 
 
We often get asked by students what if the boss pays me the higher salary than 
the others. Well that is a nice sentiment that an employer is will to pay someone 
more than others but DIAC will ask what is the salary rate of the other workers 
who are doing the same job. If there is a discrepancy they will then ask why? 
 
Market Salary is also calculated from some local employment web sites to 
compare the salary levels on offer for various occupations. You may use this link 
to read more; 
 
://www.immi.gov.au/skilled/457-market-salary-rates.htm 
 
 
Financial and Training Records 
 
One of the key aspects of this visa is to demonstrate that the sponsoring 
business has a decent training record of local employees. These days they are 
specifically looking for a percentage of total gross salary paid by the company 
spent on training. Currently there are 2 benchmarks used by DIAC for an 
established business; 
 

1)                 Recent expenditure, by the business, to the equivalent of at least 2% 
of the payroll of the business, in payments allocated to an industry 
training fund, and a commitment, by the business, to maintain 
expenditure in each fiscal year, to that level, for the term of the 
approval as a sponsor. 

2)                 Recent expenditure, by the business, to the equivalent of at least 1% 

http://www.immi.gov.au/skilled/457-market-salary-rates.htm�


of the payroll of the business, in the provision of training to employees 
of the business, and a commitment, by the business, to maintain 
expenditure in each fiscal year, to that level, for the term of the 
approval as a sponsor. 

 
For section 2 there are number of ways expenditure can be counted towards this 
1% but it is complicated what can be allowed and is not. Unfortunately there is 
no provision for small business to escape these requirements which has been a 
real problem in them obtaining sponsorship permission. For more information; 
 
://www.immi.gov.au/skilled/skilled-workers/sbs/eligibility-employer.htm 
 
 
DIAC will ask to view all the financial aspects of the business which will then be 
judged by the full financial statements provided by the company. This will give 
DIAC an idea if the business has a positive net asset base so it can meet its 
legal obligations of being an approved business sponsor. 
 
Obligations of the Employer 
 
In the last couple of years we have seen the list of obligations DIAC imposes 
upon a business grow more frightening than the current federal budget deficit. 
The employer must be aware of these obligations before they apply to sponsor 
someone. 
 
For example; 
 
Obligation to pay costs incurred by the Commonwealth to locate and 
remove unlawful non citizen. The standard business sponsor must pay costs 
incurred to the Commonwealth in locating and/or removing the primary or 
secondary sponsored persons from Australia, if the Minister requests the 
payment by written notice. The sponsor is liable to pay the Commonwealth the 
difference between the actual costs incurred by the Commonwealth (up to a 
maximum of $10,000) less any amount already paid  under the obligation to pay 
travel costs to enable sponsored persons to leave Australia. 
 
To read more; 
 
://www.immi.gov.au/skilled/skilled-workers/sbs/obligations-employer.htm 
 
 
Brief Summary 
 
The 457 visa is a great visa if you are lucky to find a company to sponsor you. 
Over the years the minimum salary has crept higher and higher so fresh 
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graduates find it difficult to match. However, many former international students 
who have completed their courses in Australia have been fortunate to obtain this 
visa. It is often used as a stepping stone to the Employer Nomination or to one of 
the many Offshore Skilled Migration Visas. 
 

Employer Nominat ion Scheme (Subclass 
121/ 856)  
 
The Employer Nomination Scheme (ENS) allows Australian employers to 
sponsor employees who are foreign nationals for a permanent visa to work in 
Australia. 

The employees can be either: 

• Highly skilled workers from overseas  
• Highly skilled temporary residents currently in Australia.  

Visa applicants who are currently living and/or working in Australia on a 
qualifying visa (i.e. including Student (Temporary) (class TU) visas, Graduate-
Skilled (Temporary) (Class UQ) 485 visas, etc) can apply for the onshore ENS 
(subclass 856) visa. 

Most of the people who take advantage of this ENS visa are actually already 
sponsored by their employer on their 457 temporary business visa. After two 
years on this visa it is very easy for them to make the transition for ENS. Many of 
the documents are the same as the ones for the 457 visa and the employer has 
had the opportunity to get to know the employee and wants to assist them in 
gaining permanent residency. 

Students who are studying in Australia can only apply for ENS after their course 
completion. It is also possible that if you are on a BVA for your onshore 885/886 
application you can transfer to the ENS application without paying an extra fee 
($2575). This is very useful for those students who have lodged their PR 
applications and their employer wishes to help them to get permanent residency 
quickly. 

Current processing time for an average onshore ENS application is about 6 
months as the number of applications has increased significantly. In the future 
this time frame may become longer. 
 
 



The offshore ENS (subclass 121) visa is for applicants who are outside 
Australia.  
Note: Applicants who do not hold a qualifying visa can apply for the offshore 
ENS (subclass 121) visa and lodge their application in Australia; however 
applicants must be outside Australia at the time of visa grant. No Bridging visa is 
issued with this offshore application so if you want to remain in Australia whilst it 
is processed you must hold some other visa, like a student visa 

There are no conditions on the PR visa when granted. 

Who’s eligible for this visa? 
 
There are three main steps in order to obtain permanent residency. Firstly the 
business which is sponsoring you must be approved by DIAC so they are 
allowed to sponsor anyone. Secondly they must nominate an occupation from a 
certain list of acceptable occupations. These two steps are very similar in 
fashion to the TR 457 visa. And finally you as the applicant must meet specific 
requirements such as Age, English, Skill level, medical, police checks, etc. 

1 : Employer requirement s 

To participate in the Employer Nomination Scheme, the employer must: 

• be actively and lawfully operating a business in Australia  
• have a genuine need for a paid employee to fill a position in their 

business  
• follow all relevant Australian laws and have a satisfactory record of 

meeting immigration laws (if applicable)  
• have a current training strategy for existing Australian employees, or if a 

newly established business, have a training plan for future training of 
Australian employees  

• provide the employee with an offer of permanent employment. This must 
be evidenced by a written 3 year contract 

2 : Posit ion requirement s 

The nominated position must meet the following requirements: 

• be full-time, ongoing and available for at least 3 years  
• provide working conditions that are no less favourable than provided for 

under the relevant Australian legislation and awards  
• be a highly skilled occupation that is on the Employer Nomination 

Scheme Occupation List (ENSOL)  



Note: An employer cannot nominate a position which does not relate to 
an occupation on the ENSOL.  

• List: ://www.immi.gov.au/skilled/sol/  
• meet the minimum gazetted salary level for ENS. This is where it gets a 

little complicated. The minimum for a Cook and most of the other 
occupations is $47,480. The problem is however most small cooking 
establishments do not want to pay a Cook this rate of pay unless you 
have a great boss. Remember if your’e claiming that you are getting paid 
this salary then DIAC may ask to see other employee contracts to make 
sure the other Cooks are getting the same. 

3 : Employee requirement s 

• you must hold a qualifying visa (i.e. for onshore 856 visa application)  
• demonstrate that you have the appropriate skills, qualifications and/or 

experience to fill the position ( i.e. at the time of application, applicant 
have qualification that are assessed as equivalent to the Australian 
Standard by the appropriate assessment body in Australia for the 
nominated position, and has 3 years post qualification full-time work 
experience in the occupation immediately before the visa application is 
lodged). Exemptions for this requirement: If applicants have been on a 
457 visa for 2 years and at least the last 12 months with the sponsor or 
the employer claims the appointment is an exceptional appointment (ie 
senior academic position)  

• meet any mandatory licensing, registration or professional membership 
requirements which allow you to work unsupervised and without further 
training. For example; in Queensland certain Engineers need to be 
registered; Architects must be licenced; Doctors must have unconditional 
registration; Nurses must be registered; etc.  

• be under 45 years of age (unless an exceptional appointment)  
• provide a letter of appointment or a contract signed by both the employer 

and yourself  
• have vocational English language ability 5.0 on each level of IELTS 

(unless an exceptional appointment)  

 
If you are lucky enough to gain sponsorship of an employer then good luck to 
you. There is little doubt these visas seem set to take centre stage in future 
migration plans. 
 

A look at state sponsorship now a government has finally been formed. 
Next Edition? 
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Subscription to IMMIGRATION NEWS? 

If you haven't subscribed yet to IMMIGRATION NEWS but would like to join the 
other 8000+ recipients, send us an e-mail, @australiavisa.com 
 
Make your comments for all to read, @australiavisa.com 
Although I've been busy with all these changes lately I will get around to printing 
them. 
 
I promise that even if you don't like what I write I will print your reply. Please 
limit them to 200 words and they cannot be questions regarding migration 
regulations or points test requirements. 
 
Getting sick of them?  @australiavisa.com 
 
Kind regards 
 
Karl Konrad 
Managing Director 
Australian Immigration Law Services  
Publishers of IMMIGRATION NEWS 

MARN: 9904238 
 

 

 

 

AUSTRALIAN IMMIGRATION LAW SERVICES 

Level 13 37 York St Sydney NSW Australia 
Phone: 61 2 9279 1991  |  Fax: 61 2 92791994 

.australiavisa.com 
@australiavisa.com 
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